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(i) 
STATEMENT OF QUESTIONS PRESENTED 


1. Whether the provisions of the Information and Educational 
Exchange Act, as amended, which require that it shall apply|only to 
persons “acquiring exchange visitor status subsequent to June 4, 1956," 
govern an alien who was admitted to the United States in the|status of 
nonimmigrant student in 1953 and changed his status to that of-an exchange 
visitor in 1954, but extended his stay in the United States as|an exchange 
visitor after June 4, 1956. 


2. whether the denial of appellants’ applications for adjustment of 
their status in the United States may be sustained upon the basis of a 
regulation which gives retrospective operation to the Information and 


Educational Exchange Act, as amended, in the face of an explicit statu- 


tory directive that its provisions shall operate prospectively only. 


3. Whether the regulation upon which the appellee bases his de- 
nial of appellants’ applications for adjustment of status in the United 
States is valid under Section 4 of the Administrative Procedure Act, 
when no notice of the proposed rule making has been published in the 
Federal Register and when the proposed regulation deprives a class of 
nonimmigrant aliens of benefits to which there previously was no regu- 
latory bar. 


4. Whether appellee may deny appellant's application for adjust- 
ment of his status in the United States by reason of his status as an 
exchange visitor where it appears that appellant entered the United States 
as a nonimmigrant student, that after entry he sought permission to 
work as a medical intern, that he was advised by the appellee that in 
order to work as a medical intern, he must change his immigration 
status and must establish that his employing hospital is a participant 
under the Exchange Visitor Program, and that such advice |was incomplete 
in that three alternative methods were available by means (of which the 
appellant could have lawfully accepted employment as a medical intern. 


JURISDICTIONAL STATEMENT 
STATEMENT OF CASE 

STATEMENT OF POINTS 

STATUTES AND REGULATIONS INVOLVED 
SUMMARY OF ARGUMENT 

LEGISLATIVE BACKGROUND 


ARGUMENT 


I. The INS Regulation is in Violation of the 
1956 Amendment 


Il. The Statutory Term "Persons Acquiring Exchange 
Visitor Status" Does Not Encompass Aliens Who Already 
Possess Such Status and Who Extend their Sere in the 
United States Under Such Status . x B 

(a) Extensions of Stays in the United States 
(b) Change of Status 4 2 , 


(c) The Administrative Practice 
(d) Legislative History of the 1956 Amendment . 


The 1959 Amendment to the Regulations is Invalid because 
It was Adopted in Violation of the Administrative Procedure 
Act . . “ . . : 


. Appellee is Estopped from Invoking Appellant's Status 
As an Exchange Visitor as a Bar to His Adjustment of 
Status because Such Status Resulted from the Mistaken 
And Incomplete Advice of the Appellee 


CONCLUSION . 
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For the District of Columbia Circuit 


No. 15,987 


WILLIAM CHAE-SIK LEE AND 
GRACE KOOM-SOON LEE 
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v. 


WILLIAM P. ROGERS 
Attorney General of the United States, 


Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS AND JOINT APPENDIX 


JURISDICTIONAL STATEMENT 


This is an appeal from an order granting summary judgment for 
defendant below entered on June 14, 1960 (J.A.12,13). The jurisdiction of 
the District Court was invoked under the Declaratory Judgment Act 
(28 U.S.C. 2201) and the Administrative Procedure Act (5 U.S.C. 1009). 
This Court has jurisdiction of this appeal under 28 U.S.C. 1291. 


STATEMENT OF CASE 


Appellant, William Chae-Sik Lee, is a Korean national who was 
lawfully admitted to the United States as a nonimmigrant student on 
November 15, 1953 (J.A. 9). He was first admitted to pursue the study 
of theology at the Dallas Theological Seminary, but subsequently sought 
permission to work in the United States as a medical intern (J.A. 9, 11). 
He was advised by the Immigration and Naturalization Service (referred 
to hereinafter as INS) that in order for him to accept employment as an 
intern, he must apply for a "Change of Status” (J.A.11). Appellant 
filed such an application, but was thereafter informed that his application 
did not have "sufficient supporting evidence” in the absence of a letter 
from the employing hospital stating whether it was a participant under 
the Exchange Visitor Program (J.A. 12). Upon submitting such infor- 
mation, inter alia, appellant was permitted to be employed as an intern 
and his status was adjusted to that of exchange visitor on June 18, 1954 
(J.A. 8). 


His stay in the United States as an exchange visitor has been ex- 
tended at various times since, namely, in 1955, 1956, 1957, and 1958. 
It expired finally on December 30, 1958. (Administrative record). 


Appellant, Grace Koom-Soon Lee, is also a Korean national who 
was lawfully admitted to the United States as a nonimmigrant student on 
November 28, 1954 (J.A.3,6). She and the appellant, William Chae-Sik 
Lee were married in California on December 30, 1955 (J.A.36). Fol- 
lowing the birth of a child, Mrs. Lee sought and was granted a change 
of status to that of a visitor (Administrative record.) 


On August 5, 1959, the Order of the Sisters of St. Benedictine, 
operating the Hibbing General Hospital at Hibbing, Minnesota, filed a 
petition with INS to grant preferred immigrant status to the appellant 
husband. In support of its petition, the hospital submitted an affidavit 
in which it stated that the Hibbing General Hospital serves a community 
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of 20,000 people, that it had been in search of a medical anaethesiologist 
for five years, that the appellant, Dr. William Chae-Sik Lee, was the 
first qualified person whose services it had been able to obtain, and 

that he would be the only anaesthesiologist in the entire Congressional 
District (J.A. 2, 3). 


INS thereafter, on August 28, 1959, determined that appellant, 
Dr. Lee, is a person "whose services are needed urgently in the United 
States because of (his) high education, technical training, specialized 
experience or exceptional ability" by approving the petition filed by the 
Order of the Sisters of St. Benedictine (J.-A. 3). 


On September 22, 1959, appellants filed applications with INS for 
an adjustment of their status to that of permanent residents/|so that 


Dr. Lee could accept employment as anaesthesiologist with the Hibbing 
General Hospital (J.A. 3,4). INS refused to act upon the application and 
on September 30, 1959, gave the following ground as the basis for its 


action: 


"Under the provisions of Sec. 245.1, Title 8, Code of Federal 
Regulations, we are prohibited from accepting the applica- 
tion of Dr. William Chae-Sik Lee. This section Eros 
that no alien who has had the status of an exchange alien in 
the United States may apply for adjustment of status unless 
pursuant to Sec. 201(b) of the United States Information and 
Educational Exchange Act of 1948, as amended, he has re- 
sided and been physically present in a cooperating country 
or countries for an aggregate of at least two years following 
departure from the United States or the Secretary of State 
has recommended that the two year period be waived. 


" * * * Dr. Lee had the status of an exchange alien and has 

not had the required two years residence abroad, or a 

waiver thereof." 

This action was instituted on October 6, 1959, to obtain a judgment 
declaring that the refusal of INS to act upon and to grant plaintiffs an 
adjustment of their status to that of permanent residents is|contrary to 
law. Upon cross motions for summary judgment, the Court below en- 
tered summary judgment for the appellee. This appeal followed. 
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STATEMENT OF POINTS 


1. The Information and Educational Exchange Act of 1948, as 
amended on June 4, 1956[22 U.S.C. 1446 (b) ] (70 Stat. 241) does not 
apply to an alien who acquired status as an exchange visitor prior to the 
date of the amendment. 


2. The administrative regulation upon which appellee relied to 
deny appellant consideration of his application for an adjustment of his 
immigrant status was adopted in violation of Section 4 of the Administra- 
tive Procedure Act, 5 U.S.C. 1003, Section 245 of the Immigration and 
Nationality Act,as amended, 8 U S.C. 1255, and of Section 201 of the 
Information and Educational Exchange Act, as amended, 22 U.S.C. 1446 (b). 


3. Appellee is barred from invoking the provisions of the Infor- 


mation and Educational Exchange Act, as amended, 22 US.C. 1446 (b) 
(70 Stat. 241), against the appellant by reason of the fact that appellants 
status as an exchange visitor, if it renders him ineligible to an adjust- 
ment of his status to that of a lawful permanent resident, resulted from 


an erroneous advice of the appellee. 


STATUTES AND REGULATIONS INVOLVED 


Section 245 (a) of the Immigration and Nationality Act, as amended 
(8 U.S.C. 1255) provides: 


"The status of an alien who was admitted to the United States 
as a bona fide nonimmigrant may be adjusted by the Attor- 
ney General, in his discretion and under such regulations as 
he may prescribe, to that of an alien lawfully admitted for 
permanent residence if (1) the alien makes an application 
for such adjustment, (2) the alien is eligible to receive an 
immigrant visa and is admissible to the United States for 
permanent residence,(3) an immigrant visa was immediately 
available to him at the time of his application, and (4) an 
immigrant visa is immediately available to him at the time 
his application is approved. A quota immigrant visa shall 
be considered immediately available for the purposes of 
this subsection only if the portion of the quota to which the 


5 


alien is chargeable is undersubscribed by applicants 
registered on a consular waiting list." 


Section 201 of the Information and Educational Exchange Act, as 
amended, 22 U.S.C. 1446 (b) (1958 ed.), provides: 


"No person admitted as an exchange visitor under this sec- 
tion or acquiring exchange visitor status after admission 
shall be eligible to apply for an immigrant visa, or for a 
nonimmigrant visa under section 1101 (a) (15) (H) of Title 
8, or for adjustment of status to that of an alien lawfully 
admitted for permanent residence, until it is established 
that such person has resided and been physically present 
in a cooperating country or countries for an aggregate of 
at least two years following departure from the United 
States: Provided, That upon request of an interested Gov- 
ernment agency and the recommendation of the Secretary 
of State, the Attorney General may waive such two-year 
period of residence abroad in the case of any alien whose 
admission to the United States is found by the Attorney 
General to be in the public interest: And provided further, 
That the provisions of this subsection shall apply only to 
those persons acquiring exchange visitor status subsequent 
to June 4, 1956." 


Section 4(a), (b) and (c) of the Administrative Procedure Act 
[5 U.S.C. 1003 (a), (b) and (c)] provides: 


"General notice of proposed rule making shall be published 
in the Federal Register (unless all persons subject thereto 
are named and either personally served or otherwise have 
actual notice thereof in accordance with law) and shall in- 
clude (1) a statement of the time, place, and nature of pub- 
lic rule making proceedings; (2) reference to the authority 
under which the rule is proposed; and (3) either the ers 


or substance of the proposed rule or a description of the 
subjects and issues involved. Except where notice or hear- 
ing is required by statute, this subsection shallnot apply to 
interpretative rules, general statements of policy, Sales of 
agency organization, procedure, or practice, or in any 
situation in which the agency for good cause finds (and in- 
corporates the finding and a brief statement of the reasons 
therefor, in the rules issued) that notice and public pro- 
cedure thereon are impracticable, unnecessary, or con- 
trary to the public interest. 
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"After notice required by this section, the agency shall afford 
interested persons an opportunity to participate in the rule 
making through submission of written data, views, or argu- 
ments with or without opportunity to present the same orally 
in any manner; and, after consideration of all relevant mat- 
ter presented, the agency shall incorporate in any rules 
adopted a concise general statement of their basis and pur- 
pose. 


“The required publication or service of any substantive rule 
(other than one granting or recognizing exemption or reliev- 
ing restricting or interpretative rules and statements of 
policy) shall be made not less than thirty days prior to the 
effective date thereof except as otherwise provided by the 
agency upon good cause found and published with the rule.” 


8 Code of Federal Regulations, Part 245.1 (1959 Supp.) provides: 


‘Part 245 - Adjustment of Status of Nonimmigrant to That of 
a Person Admitted for Permanent Residence 


"§ 245.1 Application. An alien whose deportability has not 
been established in proceedings under Part 242 of this chap- 
ter subsequent to August 21, 1958, may if he believes he 
meets the eligibility requirement of section 245 of the act, 
file an application Form I-507 with the district director in 
whose district he resides. A visa shall not be held to be 
available for a person claiming a preference quota or a 
nonquota status under section 101 (a) (27) (A) or (F) unless 
a petition to accord such status has been approved in accor- 
dance with section 204 or 205 of the act. * * *" 


F R. Doc. 59-1599 (24 F.R. 1375) provides: 


“Part 245 - Adjustment of Status of Nonimmigrant to That of 
a Person Admitted for Permanent Residence 


"The following amendment to Chapter I of Title 8 of the Code 
of Federal Regulations is hereby prescribed: 


“Section 245.1 Application is amended by adding the following 
sentence immediately preceding the last sentence thereof to 
read as follows: 'No alien who has had the status of an ex- 
change alien in the United States may apply for adjustment 
of status unless pursuant to section 201 (b) of the United 
States Information and Educational Exchange Act of 1948, 
as amended, he has resided and been physically present in 
a cooperating country or countries for an aggregate of at 
least two years following departure from the United States 
or the Secretary of State has recommended that the two- 
year per.ou ve waived." 


7 


"This order shall become effective 30 days following pub- 
lication in the Federal Register. Compliance with the 
provisions of section 4 of the Administrative Procedure 
Act (60 Stat. 238; 5 U.S.C. 1003) as to notice of proposed 
rule making is unnecessary in this instance because the 
rule prescribed by the order relates to agency procedure." 


SUMMARY OF ARGUMENT 


The Immigration and Naturalization Service has refused to con- 
sider applications by the appellants to adjust their status to that of per- 


manent residents pursuant to a regulation which provides that "no alien 
who has had the status of an exchange alien in the United States may 
apply for adjustment of status", unless he meets either of two conditions: 


residence abroad for two years or the grant of a waiver of|the residence 
requirement. 8 Code of Federal Regulations 245.1, as amended, 24 F.R. 
1375. 


The statute which the regulation seeks to implement, the Informa- 
tion and Educational Exchange Act, as amended, 22 U.S.C. /1446(b) (1958 
ed.), however, explicitly states that such conditions may be required 
"only (of) those persons acquiring exchange visitor status subsequent 
to June 4, 1956" (the date of its enactment). Inasmuch as the regulation 
gives retrospective effect to the statute, it is in violation of its express 
directive and is therefore not available as a proper ground for the ad- 
ministrative decision. Securities and Exchange Commission v. Chenery 
Corp., 318 U.S. 80, 87; Vitarelli v. Seaton, 102 App. D.C. 316; reversed 
359 U.S. 535, 539, 546, 547; and Functional Music Co. v. Federal Com- 
munications Commission, App. D.C. __, 274 F.2d 543, 548, 549. 


Nor does the fact that appellant, Dr. William Chae-Sik Lee, while 
in the status of an exchange alien, extended his stay in the | United States 
after June 4, 1956, bring him within the conditions required by the 
amended Exchange Act. The statutory term, acquiring exchange visitor 
status, does not encompass the extension of a stay under a status already 
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acquired. The two procedures are differentiated both in the immigra- 
tion statutes and regulations and in the long-standing practice of the 
Immigration and Naturalization Service. 


In view of the language of the statute, which clearly and unambi- 
guously limits the residence and waiver requirements to persons who 
acquire the status of exchange visitor after the date of its enactment, 
there is no occasion to examine its legislative history. Nonetheless, a 


single sentence out of a page of the legislative history (Cf. S. Rep. 1608, 


84th Cong., 2nd Sess., p. 4) is not sufficient to overcome the entire 
volume of the works of the Immigration and Naturalization Service. 
This is especially so here where the report has been made by the Com- 
mittee on Foreign Relations, rather than by the Judiciary Committee, 
which normally reports immigration legislation, and where the full 
report indicates that the congressional concern was directed toward 
aliens who had been brought to the United States under the Exchange 
Visitor Program, rather than, as here, toward an alien who had entered 
the United States as a student and merely sought permission to be em- 
ployed as a physician while in this country. 


The regulation which the appellee has invoked to deny appellants 
consideration of their applications for adjustment of status is void for 
the further reason that it was not adopted in conformity with the require- 
ments of Section 4 of the Administrative Procedure Act. Compliance 
with the Administrative Procedure Act was deemed unnecessary by the 
Immigration and Naturalization Service because the rule was said to 
"relate to agency procedure”. The regulation, however, eliminated a 
statutory remedy previously available to exchange aliens in the United 
States and therefore affected a substantive right rather than a mere 
method of agency procedure. 


The status of appellant, Dr. William Chae-Sik Lee, as an exchange 
visitor resulted from the incomplete and erroneous advice given to him 
by the INS. When he sought the permission of INS to accept employment 
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as an intern, three procedures other than an adjustment to exchange 
visitor status were equally available: (1) he may have been eligible to 
receive permission to work as an intern while in nonimmigrant student 
status; (2) he may have been eligible to the status of a nonimmigrant of 
distinguished merit and ability "admitted to the United States to perform 
temporary services of an exceptional nature"; or (3) he may have been 
eligible to an adjustment of status to that of a permanent resident as an 
alien urgently needed in the United States. Having placed the appellant 
in his present position under mistake the appellee may not now invoke 
his status to his detriment. 


LEGISLATIVE BACKGROUND 


The Information and Educational Exc e Act of 19 
enacted the Information and Educational Exchange Act of 1948,* 22 US.C. 
1431, 62 Stat. 6, aspart of a program to promote mutual understanding 
between the people of the United States and the people of other countries 
by permitting an interchange of persons, knowledge, and skill. It author- 
ized the Secretary of State to admit qualified persons to the United States 
as "nonimmigrant visitors"' and imposed various conditions upon their 
stays in the United States. Among its conditions the statute provided in 
express language that any persons admitted as such visitors "shall not 
be eligible for suspension of deportation” under 8 U.S.C. 155 (c) (2).2 


The statute, as then enacted, contained no condition upon the re- 
entry of such alien visitors to the United States. Aliens who were in the 
United States as nonimmigrant visitors under the Exchange Act were 
eligible, other requirements being met, to adjust their status to that of 


* Hereafter referred to as the "Exchange Act". 


z This provision, repealed on June 27, 1952, 8 U.S.C. 137(b)-173 (1952 ed.), 
permitted the Attorney General to suspend the deportation of aliens (a) who had 
seven years' continuous residence in the United States, or (b) whose deportation 
would result in hardship to citizen or legally-resident spouses, parents, or minor 
children. 8 U.S.C. 155(c)(2). 
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lawful permanent residents by making a round-trip to Canada under the 
mechanism known as preexamination and voluntary departure. See 8 
Code of Federal Regulations, Part 142 (1949 ed.). Exchange visitors 
who could not qualify for voluntary departure and preexamination were 
able to adjust their status by departing toa country other than Canada 
and by reentering the United States under an immigrant visa. See 22 
Code of Federal Regulations, Part 42 (1949 ed.). 


With the codification of the immigration statutes in the Immigra- 
tion and Nationality Act of 1952, 8 US.C. 1101, 66 Stat. 163, the Exchange 
Act was amended to conform its statutory references to the relevant 
provisions of the 1952 Act. See 22 U.S.C. 1446 (1952 ed.), 66 Stat. 276. 


It is significant for purposes of this appeal that the Immigration 
and Nationality Act of 1952 for the firsttime permitted eligible aliens who 
were lawfully admitted to the United States as bona fide nonimmigrants 
to adjust their status to that of lawful permanent residents without 


having to depart and reenter the United States. 8 U.S.C. 1255 (1952 ed.), 
66 Stat. 217. 


What is especially significant is that although Congress provided 
an additional mechanism for obtaining an adjustment of status, it did not 
bar the availability of this mechanism to exchange visitors. It merely 
continued in force the prohibition of the grant of suspension of deporta- 
tion to exchange visitors. See 22 US.C. 1446 (1952 ed.), 66 Stat. 276, 
and 8 US.C. 1255, 66 Stat. 217. 


Indeed, in its report on the proposed law, the House Committee 
on the Judiciary declared that the procedure set forth in the section 
permitting adjustment of status (Section 245 of H.R. 5678, Public Law 
414, 82nd Cong., 2nd Sess., 8 U.S.C. 1255): 

“was specifically devised to obviate the need for the depar- 
ture and reentry in the cases of aliens temporarily in the 


United States, but falling within the preferential categories 
of immigrants such as ‘skilled specialists’ ** *. For 
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purposes of this section the committee feels that aliens ad- 
mitted as nonquota students under the Immigration Act of 

1924, as well as nonimmigrants admitted under that 
under the terms of this bill should be considered as 
for the benefits of the proposed adjustment * * *." 
H. Report 1365, 82nd Cong., 2nd Sess., p. 63 (Emphasis 
supplied.) 


It is thus clear that there was no statutory prohibition to prevent 


an exchange visitor in the United States from securing an adjustment 

of his status to that of a permanent resident, either under the relevant 
provisions of the original Exchange Act or of the Immigration and Na- 
tionality Act of 1952. 


1956 Amendment to the Information and Educational Exchange Act. 


On June 4, 1956, the Congress enacted a further amendment to the Ex- 
change Act of 1948. 22 U.S.C. 1446(b) (1958 ed.), 70 Stat. 241. That 
amendment imposed upon exchange visitors, for the first time, condi- 
tions upon reentry to the United States and upon adjustment of status. 
It provides that: 
"No person admitted as an exchange visitor * * * or acquir- 
ing exchange visitor status after admission, shall be| eligible 
to apply for an immigrant visa * * * or for adjustment of 
status to that of an alien lawfully admitted for permanent 
residence, until it is established that such person has re- 
sided and been physically present in a cooperating country 
or countries for an aggregate of at least two years following 
departure from the United States * * *." 
Two provisos, however, were written into the amendment. The 
first, not relevant here, permits a waiver under certain conditions of 


the requirement of a two year residence abroad. 


The second proviso explicitly and unambiguously sta 
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The Immigration and Naturalization Service adopted no regulations 
to implement this amendment until February 25, 1959.2 On that date, 
INS published an'amendment to 8 Code of Federal Regulations 245, which 
pertains to the adjustment of status of nonimmigrants to that of perma- 
nent residents. The amendment (24 F.R. 1375) added a sentence to the 
previous regulation to provide: 

“No alien who has had the status of an exchange alien in the 

United States may apply for adjustment of status unless, 

pursuant to the United States Information and Educational 

Exchange Act of 1948, as amended, he has resided and 

been physically present in a cooperating country or countries 

for an aggregate of at least two years following departure 

from the United States or the Secretary of State has recom- 

mended that the two-year period be waived." 

It is upon the basis of the above amendment to the INS regulations 
that the appellants have been denied the right to file applications for ad- 
justment of their status and have thus been refused an adjustment of 
status to that of permanent residents (J-A. 3, 4). 


The first question, therefore, is whether the regulation is in com- 
pliance with the statute. 


2 Following the enactment of the Immigration and Nationality Act, INS pub- 
lished a regulation, December 19, 1952, 17 F.R. 11495, providing that an exchange 
visitor "shall be admitted on the condition that he agrees not to apply * * * for 
adjustment of status to that of a permanent resident * * *", 8 Code of Federal 
Regulations 214j.4 (1952 ed.) This regulation is not applicable to appellants in- 
asmuch as they were not admitted to the United States as exchange visitors and 
no such conditions were required of them. 
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ARGUMENT 


I. 
THE INS REGULATION IS IN VIOLATION OF THE 1956 AMENDMENT 


The 1956 amendment in express terms provides that|it "shall 
apply only to those persons acquiring exchange visitor status subsequent 


to the date of its enactment". 


In contrast, the regulation adopted by INS states that "no alien who 
has had the status of an exchange alien in the United States may apply for 
adjustment of status" unless he has met the two-year residence require- 


ment or has secured a waiver. 


The regulation thus applies the conditions imposed by the amend- 
ment to an exchange alien regardless whether he acquired such status 
prior to June 4, 1956, or afterward. 


On its face, the regulation has given no effect whatever to the re- 
quirement that the amendment be applied only to those aliens who have 
acquired exchange visitor status after the date of its enactment. By 
extending the provisions of the 1956 amendment to any “alien who has 
had the status of exchange alien in the United States", INS| has, in fact, 
modified and violated the statute. 


Such a regulation is obviously invalid. Lynch v. Tilden Produce 
Co., 265 US. 315, 320-322; Campbell v. Galeno Chemical|Co., 281 US. 
599, 610; Miller v. United States, 294 U.S. 435, 439; Manhattan G. E. 


Company v. Commissioner of Internal Revenue, 297 U.S. 129, 134. See 
also McCeney v. District of Columbia, 97 App. D.C. 282, 230 F.2d 832, 
835: ' * * * The Commissioners (are not authorized) to adopt regula- 
tions which result in disregarding the directive of the statute." 


If the regulation is invalid, the ground upon which the appellee 
has denied the appellants adjustment of their status to that of permanent 
residents, a fortiori, must fall and the decision below reversed. Securi- 
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ties and Exchange Commission v. Chenery Corp., 318 U.S. 80, 87, 88. 
See especially: Vitarelli v. Seaton, 102 App. D.C. 316, 353 F.2d 338, 
reversed, 359 U.S. 535, 539, and concurring opinion, 359 U.S. 546, 547; 
and Functional Music Co. v. Federal Communications Commission, 
__ App. D.C. __, 274 F.2d 543, 548, 549. : 
Il. 

THE STATUTORY TERM "PERSONS ACQUIRING EXCHANGE VISITOR STATUS" 
DOES NOT ENCOMPASS ALIENS WHO ALREADY POSSESS SUCH STATUS AND 
WHO EXTEND THEIR STAYS IN THE UNITED STATES UNDER SUCH STATUS. 

Apart from the issue of the validity of the ground of the adminis- 
trative decision, appellee urged in his motion for summary judgment 
below that the 1956 amendment applies to appellant, Dr. William Chae- 
Sik Lee, because although he acquired his status as an exchange alien 
prior to the date of its enactment, he extended his stay in the United 
States as such an alien after the effective date of the amendment. ° 


Assuming arguendo that this issue is before the Court, the ques- 
tion to be decided is whether the statutory term "acquiring exchange 
visitor status” [8 U.S.C. 1446 (b) ] encompasses the extension of such 
status. 


Appellee’s position, as stated in the court below, is that the ex- 
tension of the period of time for which an alien in exchange visitor status 
may remain in the United States is synonymous with the acquisition of 
such a status, and that the appellant physician therefore comes within 
the conditions of the 1956 amendment. 


This blurring of the distinction between the acquisition and the 
extension of status is not supported either by immigration statutes or 
regulations, or by long-standing administrative practice. The statutory 


authority, the regulatory implementation, and the administrative deter- 


~ Appellant adjusted his status from that of a nonimmigrant student to that of 
an exchange visitor. on June 18, 1954 (J.-A. 8 ). He secured extensions of his 
stay in the United Stzies while maintaining that status in 1955, 1956, 1957 and 
1958. (Administrative record.) 


mination for each is dissimilar. 


In support of appellants’ position, we examine below the detailed 
provisions both with regard to extensions of stays and to adjustment of 
status. 


(a) Extensions of Stays in the United States. The authority of the 
INS to extend the stays of nonimmigrants in the United States is derived 
from Section 214 of the Immigration and Nationality Act of 1952, 8 US.C. 
1184. It provides for the admission of nonimmigrants "for such time 
and under such conditions as the Attorney General may by regulation 
prescribe * * * to insure that at the expiration of such time or upon 
failure to maintain the status under which he was admitted, or to main- 
tain any status subsequently acquired under Section 248 (8 U.S.C. 1258), 
such alien will depart from the United States." (Emphasis supplied.) 


INS regulations provide for extensions of stays at 8 Code of Fed- 
eral Regulations 214.4 under the heading "Extension of period of tempo- 
rary admission." They permit extensions, with certain exclusions and 
time limitations, for any alien "who is maintaining the noni igrant 
status under which he is permitted to remain in the United States". 
(Emphasis supplied.) The form for applying for extensions of a stay in 
the United States is prescribed as "Form I-539" and is titled "Applica- 
tion to Extend Time of Temporary Stay." 


(b) Change of Status. The statutory authority for adjustment of 
status is set forth in other sections of the statute. Section 248 of the Act 
(8 U.S.C. 1258) permits the Attorney General to "authorize a change of 
any nonimmigrant classification to any other nonimmigrant classification 
in the case of any alien lawfully admitted to the United States as a non- 
immigrant who is continuing to maintain that status * * *." (Except 


certain classifications of nonimmigrants .) 


Section 245 of the Act (8 U.S.C. 1255) provides for the adjustment 
of status of a bona fide nonimmigrant to that of an alien lawfully admit- 
ted for permanent residence. 
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Section 247 (8 U.S.C. 1257) permits the adjustment of status of an 
alien lawfully admitted for permanent residence to that of a nonimmi- 


grant. 


INS regulations relating to change of status conform to the statu- 
tory provisions.’ Thus, 8 Code of Federal Regulations 248 sets forth 
the procedure for "changing the classification" of nonimmigrants ("in- 


cluding an alien who acquired such status pursuant to section 247 of the 


Act”). A form different from the one used for extensions of stay is re- 
quired. Form I-506, titled "Application for Change of Nonimmigrant 
Status," 8 Code of Federal Regulations 245, relates to the "adjustment 
of status” of nonimmigrants to that of persons admitted for permanent 
residence. 8 Code of Federal Regulations 247 similarly refers to the 
"adjustment of status of certain resident aliens”. 


(c) The Administrative Practice. The distinction between the 
acquisition of status and the extension of a stay is reflected by the 
Congressional understanding of the administrative practice prior to the 
enactment of the 1952 Act. Both procedures, among others, are reviewed 
in a report of the Senate Committee of the Judiciary, ''The Immigration 
and Naturalization Systems of the United States", S. Rep. 1515, 81st 
Cong., 2nd Sess. (1950). The administrative practice relating to "Ex- 
tension of Stay” is set forth in a chapter on "Admissible Aliens", 
pp. 529-530. The report states: "Under the present procedure, the 
applicant need only show that he is maintaining status." ibid. (Emphas- 
is supplied.) 

An entire chapter is devoted to "Adjustment of Status” (Chapter 6, 
pp. 591-611.). The administrative practice and the various methods 
available under prior legislation are reviewed. Nowhere in that chapter 
does the report discuss extensions of stays. 


Thus, not in the statute, not in the regulations, and not in the un- 
derstanding of the Congressional Committee responsible for immigra- 
tion legislation is there support for the view that the acquisition of status 
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is equivalent to an extension of a stay in the United States. 


Moreover, the differentiating administrative treatment of applica- 
tions for extensions of stays and for change of status is reflected in the 
administrative record here. Appellant, Dr. William Chae-Sik Lee, was 
originally admitted to the United States in 1953 as a nonimmigrant stu- 
dent. (J.A. 11). He thereafter applied for a change of status to that of 
an exchange visitor by making an application on the INS form for change 
of status, Form I-506 (J.A.11). On June 18, 1954, he was notified by 
INS that the "change of your nonimmigrant status from a student to that 
of an exchange visitor has been approved". (J.A. 8). 


It was on that date, June 18, 1954, that plaintiff "acquired" his 
status as an exchange visitor. The extensions of stay in the United 
States which appellant obtained in 1955, 1956, 1957 and 1958 were not 
regarded by INS as a "change of status". The prescribed form for apply- 
ing for extensions of stay (I-539) unlike the change of status form (I-506) 


made no reference to any change or acquisition of status. |On the contrary, 
as has been noted above, the regulations which govern the grant of ex- 
tensions of stay limit the filing of applications to an alien {who is main- 
taining the nonimmigrant status under which he is permitted to remain 

in the United States". 8 CFR 214.4. (Emphasis supplied.) 


Manifestly, an alien who must prove that he is maintaining his 
exchange visitor status in order to obtain an extension of his stay in the 
United States does not acquire such a status when the period for which 
he was admitted to this country is extended. 


(d) Legislative History of the 1956 Amendment. In the Court 
below, appellee sought to invoke a sentence in the legislative report 
accompanying the 1956 amendment (S. Rep. No. 1608, 84th Cong., 2nd 
Sess., p. 4) to overcome the well-settled distinction between the acqui- 
sition of a status and the extension of a stay. 


In view of the language of the statute, appellant believes there is 
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no occasion to look to the legislative history of the amendment. Its pro- 
vision that it "shall apply only to those persons acquiring exchange visi- 
tor status subsequent to the date of the enactment hereof" is explicit, 
clear, and unambiguous. The courts have steadfastly held that under 
such circumstances the legislative history of a statute is not to be ex- 


amined. 
In Ex Parte Collett, 337 U.S. 55, 61, the Supreme Court stated: 


"The short answer (to the citation of legislative history) is 

that there is no need to refer to legislative history where 

the statutory language is clear." See also Packard Motor 

Car Co. v. National Labor Relations Board, 330 US. 85, 

492, and Gemsco v. Walling, 324 US. 244. 

Even where the legislative history discloses statements in support 
of a contrary construction of the statute, the District of Columbia Cir- 
cuit has held "there is no need to consider legislative history". Abell 
v. Spencer, 96 App. D.C. 268, 225 F.2d 568, 570 (D.C. Cir.): 

* * * * One sentence in a Senate Report is not controlling 

where both houses of Congress have passed a bill con- 

taining unambiguous language to the contrary." 

In any event, appellants believe that a full examination of the 
legislative history of the amendment fails to show that it provides sup- 
port for the decision of the court below. In its report on S. 2562, S. Rep. 
1608, 84th Cong., 2nd Sess. op. cit., pp- 3-4 (which, with revisions, be- 
came the 1956 amendment to the Exchange Act), the Senate Committee 
on Foreign Relations* declared: 

"The Committee was also concerned that S. 2562 as intro- 


duced might have been construed as applying not only to 
future exchange visitors but to those individuals who have 


“ There was no House report. Immigration legislation is normally reported 
by the Judiciary Committees of Congress. Cf. S. Rep. 1137 and H. Rep. 1365, 
82nd Cong., 2nd Sess., on the legislation which became the Immigration and 
Nationality Act of 1952, 8 U.S.C. 1101. 
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acquired exchange visitor status prior to the enactment of 
the measure * * *. 


tended to be retroactive, the committee voted to add an 
additional proviso immediately after the words ‘public 
interest’ ending the last sentence of the bill as introduced, 
in the following form: 


"Accordingly, to make clear that the measure was aa in- 


"t And provided further, That the provisions of 
this paragraph shall apply only to those persons 
acquiring exchange visitor status subsequent to 
the date of enactment hereof.'" 

The language of the Senate Report thus establishes no less clearly 
than the language of the 1956 amendment itself the legislative intent to 


bar a retrospective application of the two-year absence requirement. 


The report goes on to say — and this is the sentence upon which 
the appellee's entire case rests —: 


"It should be emphasized, however, that the proviso is not 
intended to preclude the application of the 2-year-absence 
requirement to any exchange visitor who, subsequent to 
the enactment of the present bill, may apply for an exten- 
sion of the period of time for which he was admitted.” 


Even if the legislative history of the 1956 amendment is to be 


considered by the Court, this single sentence, appellants believe, does 


not control the disposition of the present case. 


It is not without significance that the Senate Committee on Foreign 
Relations, which reported the 1956 amendment to the Senate, is not the 
committee which customarily is responsible for immigration legislation. 
That Committee is the Judiciary Committee which has a standing sub- 
committee to consider immigration legislation. The latter committee 
is the one which has made the authoritative report on immigration prac~- 
tices and procedures, Senate Report 1515, 82nd Cong., 2nd Sess., op. cit. 
Thus, the statement in Senate Report 1608 as to the effect of the 1956 
amendment upon those aliens who obtained extensions of stays in the 
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United States cannot carry the gloss of authority it would have carried 
had the statement been made by the Senate Judiciary Committee. The 
comment made in Senate Report 1608 is based upon an obvious miscon- 
ception of the differentiation between acquiring status and extending the 
term of status already acquired as those procedures are understood in 


immigration law and practice. 


The lack of clarity in the sentence upon which the appellee relies 
is underscored by a further statement. The author of the report states 
that the “proviso (requiring prospective application of the amendment) 
is not intended to preclude its application to any exchange visitor who 
may apply for an extension”. (Emphasis supplied.) This would seem to 
equate the mere act of applying for an extension to remain in the United 
States with the acquisition of exchange visitor status. If the appellee 
can sustain the INS regulation at issue here by this sentence, it follows 
that he could sustain also a regulation which barred exchange visitors 
who merely filed applications for extensions, even if the INS refused to 
grant them. Manifestly, the language of the Senate Report is in direct 


conflict with the language of the statute. 


Nor does the one sentence relied upon from the legislative report 
provide a proper basis for the regulation which the INS has made the 
ground of its administrative decision here. 


As we have noted above, the regulation which INS adopted in 1959 
bars any alien "who has had the status of an exchange visitor in the 
United States”. ‘Clearly, this is not limited to those aliens who acquired 


their status and extended their stays prior to the effective date of the 
amendment. The failure of the regulation to comply with the directive 
of the statute vitiates it as a valid basis for denying the appellants con- 
sideration of their applications for adjustment of status. 
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Moreover, the legislative report on the 1956 amendment, taken in 
its entirety, fails to support the application of the two-year residence 
requirement to the appellants. 


In reviewing the background and the purpose of the legislation, 
the report indicates that the Committee was concerned, not|with aliens 
who had entered the United States as nonimmigrant students, as did the 
appellants, but with those who were “brought to the United States" in 
good faith as exchange visitors. S. Rep. 1608, op. cit., pp. 1-4. These 
are aliens who obtained exchange visitor visas from American Consuls 
abroad and have "formally agree(d) to return to their own country as a 


condition of their admission as exchange visitors * * * ," ibid, p. 2665. 


See also 8 Code of Federal Regulations 214j. 


Appellants were not brought to the United States as exchange 
visitors (J.A.11). Their entry to the United States was not conditioned 
upon any agreement to abstain from seeking an adjustment of status. 
Nor was such a condition imposed upon appellant, Dr. William Chae- 
Sik Lee, when he changed his status in the United States to that of an 
exchange visitor.” 


No purpose of the statute is thus served by applying it to the 
appellant in the present case who was not brought to the United States 
from his native country to carry out the purposes of the exchange pro- 
gram, but merely sought, while he was a student in this country, to 
take employment as a physician in a hospital (JA. 11). 


5 In October, 1956, when he applied for an extension of his stay, appellant 
was notified that the 1956 amendment applied to "any Exchange Visitor who is 
granted an extension of his stay in the United States after September 21, 1956." 
However, unlike the procedure for entering exchange aliens, INS ought no 
agreement that appellant would not apply for adjustment of Sens merely 
required acknowledgment of the notice. (Administrative record) 
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Finally, even if full weight were given to appellee's view of the 
legislative history of the 1956 Amendment, all that can be said is that 
it tends to create’a doubt or ambiguity as to the meaning of the statute. 
On one hand is the language of the statute which indicates that it is to 
operate prospectively as to aliens who have previously acquired ex- 


change visitor status. On the other hand is the single sentence in 
Senate Report 1608 which states that the proviso requiring application 
of the two-year residence requirement may apply to exchange visitors 
who have extended their stays in the United States after the effective 
date of the amendment. 


When there is doubt as to whether a statute is to be retroactive in 
its operation the well-established and settled principle of statutory 
construction is to give the legislation prospective effect. See Brewster 
v. Gage, 280 US. 327, 337; United States v. Magnolia Petroleum Co., 
276 US. 160, 162; Cox v. U.S. 260 US. 427, 434; Reynolds v. McArthur, 
2 Pet. 417. In one of its most recent expressions of the law on this 
issue, Claridge Apts. Co. v. Commissioner of Internal Revenue, 323 


tlt sen Sa 


U.S. 141, 164, the Supreme Court stated: 


“Retroactivity, even where permissible, is not favored 
except upon the clearest mandate.” 


The doubt in which the issue here is shrouded, if legislative 
history is to be considered, appellants believe, certainly precludes a 
judicial determination that the statute is retroactive. The proper ex- 
ercise of judicial self-limitation requires that the doubt be left to 
Congress to resolve with a clearer mandate. 


THE 1959 AMENDMENT TO THE REGULATIONS IS INVALID BECAUSE 
IT WAS ADOPTED IN VIOLATION OF THE ADMINISTRATIVE PROCE- 
DURE ACT. 


The Administrative Procedure Act, 5 U.S.C. 1003(a), requires 
that notice of proposed rule making be published in the Federal Register 
setting forth the time and place of therule making proceedings. Excep- 
tions are provided for interpretative rules, general statements of policy, 
rules of agency organization, procedure,.or practice, or for good cause, 
upon a statement of reasons and appropriate findings, that) such notice 
is impracticable, unnecessary, or contrary to the public interest. 


The amendment of February 25, 1959, was published without com- 
pliance with Section 4 of the Administrative Procedure Act, the reason 
being given is that it "is unnecessary * * * because the rule * * * re- 
lates to agency procedure”. 24 F.R. 1375. 


The first question as to this issue, then, is whether the amended 
regulation "relates to agency procedure”. The test of a procedural rule 
is whether it determines substantive rights or whether it regulates the 


process "for enforcing rights and duties recognized by substantive law." 
Sibbach v. Wilson & Co., 312 U.S. 1, 14. 


The regulation here manifestly is one which determines substantive 
rights. It cuts off the right, previously permitted both by ithe statute and 
by the prior regulation, of an exchange visitor in the United States to ap- 
ply for adjustment of status.© If a rule which determines eligibility to 
obtain relief from an administrative agency is to be regarded as "merely 
procedural" then no rule of the agency would be substantive. For the 


6 The absence of either statute or regulation barring an adjustment of status 
is underscored by 8 Code of Federal Regulations 214j, adopted December 19, 
1952, 17 F.R. 11495, which required exchange visitors "to agree |not to apply 
for a change of (his) nonimmigrant status", as a condition of his admission. 
Were there a prohibition in effect under statute or regulation, no agreement on 
the part of the entering alien would be necessary. 
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right to receive whatever statutory relief or benefits an administrative 


agency accords goes to the very purpose of the existence of the agency. 
It would be as though a court could, by a rule of procedure, determine 
such questions as who may bring an action for divorce, or for naturaliza- 


tion, or for damages for breach of contract. 


Alternatively, appellee in the court below sought to support the 
exception from the notice requirement of the APA upon the ground that 
the amended regulation is an "interpretative rule”. Gibson Wine Co. 
v. Snyder, 90 App. D.C. 135, 194 F.2d 329, 331, disposes of this conten- 


tion. 


There, Circuit Court Judge Prettyman, explored the distinction 

between interpretative rulings and regulations: 
~The distinctive characteristics of interpretative rulings, as 
contrasted with so-called regulations, have long been recog- 
nized. * * * Generally speaking, it seems to be established 

that ‘regulations’, 'substantive rules’ or "legislative rules' 

are those which create law, usually implementary to an exist- 

ing law, whereas interpretative rules are statements as to 

what the administrative officer thinks the statute or regula- 

tion means." 

The court cited with approval "Rule Making Under the Administra- 
tive Procedure Act”, by David Reich, VII New York University School of 
Law Institute Proceedings, 492, 516 (Feb. 1947), as follows: 

"An interpretative rule is one which does not have the full 

force and'effect of a substantive rule but which is in the 

form of an explanation of particular terms of an Act." 

By this standard the amended regulation, which is intended to 
implement the Exchange Act and to have full force and effect upon ap- 
plicants before the INS, and which contains no explanation of any terms 
of the statute, cannot in any sense be held to be an interpretative rule. 


Moreover, the failure of the INS to comply with the Administrative 


Procedure Act in the present instance seems inexplicable in view of its 
pattern in adhering to the requirements of the Act in the publication of 


other comparable regulations. 
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The original regulations governing adjustment of status, Part 245 
of 8 Code of Federal Regulations, were published on November 6, 1952, 
17 F.R. 9989, 10037, as a part of the over-all immigration and nationality 
regulations in express compliance with 5 U.S.C. 1003(b) and (c). 


Moreover, in the very year the present amendment was adopted 


the INS complied with the notice requirements. 24 F.R. 714, January 31, 
1959, 24 F.R. 2624, April 4, 1959 (amending Part 245), 24, |F.R. 4365, 
April 17, 1959, 24 F.R. 6201, August 1, 1959. 


Inasmuch as the INS has itself recognized the applicability of the 
notice requirement of the APA to regulations affecting adjustment of 
status, among others, when it promulgated the original regulations and 
has done so subsequently in amending Part 245, it should not be heard 
now to say that the notice of proposed rule making in this field is excepted 
from the Administrative Procedure Act. 


Failure to comply with the notice requirements of the Administra- 
tive Procedure Act renders the regulation invalid. Hansson Inc. v. United 
States, 178 F.Supp. 922 (U.S. Customs Court); Hotch v. United States, 212 
F.2d 280 (9th Cir.). See also Castle v. McLaughlin, 106 App. D.C. 145, 
270 F.2d 448, 451, in which an amendment to the District of Columbia 
zoning regulations was declared invalid for failure to give the prescribed 
public hearing prior to the adoption of the amendment. See too, Mahler 
v. Eby, 264 U.S. 32, 44: "It is essential that where an executive is exer- 
cising delegated legislative power he should substantially comply with all 


the statutory requirements in its exercise * * *." 


Appellee also suggested below that no prejudice could have resulted 
from the failure to comply with the statute. Absent a showing of actual 
notice to the appellants, however, this argument is unavailing to support 
a regulation which has been adopted in violation of the Administrative 
Procedure Act. See cases cited above and Borak v. Biddle, 78 App. D.C. 
374, 141 F.2d 278; Owensboro on the Air v. United States, dissenting 
opinion (Fahy, J.), 104 App. D.C. 391, 262 F.2d 702, 709. 
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Moreover, it cannot be said that appellants were not prejudiced. 
Although the effective date of the amended regulation was made 30 days 
following publication in the Federal Register, interested persons were 


not given an opportunity to participate in the rule making through sub- 


mission of any views or arguments. Nor were appellants permitted to 
submit their views or arguments at the time the application was made 
to INS because the regulation forbade the very filing of the application. 
Compare U.S. and Federal Communications Commission v. Storer Broad- 


casting Co., 351 U.S. 192. 


IV 


APPELLEE IS ESTOPPED FROM INVOKING APPELLANT'S STATUS 

AS AN EXCHANGE VISITOR AS A BAR TO HIS ADJUSTMENT OF 

STATUS BECAUSE SUCH STATUS RESULTED FROM THE MISTAKEN 

AND INCOMPLETE ADVICE OF THE APPELLEE. 

The record establishes that while appellant, Dr. William Chae-Sik 
Lee, was in the status of a nonimmigrant student at the Dallas Theological 
Seminary, he wrote to the INS on April 21, 1954, to inquire whether he 
could become an intern at a hospital in the United States (J.A.11). He 
was advised that "without 2 change of status”, he would not "be eligible 
to accept an internship" and was informed that if he "desire(d) to apply 
for a change of ‘status and present bona fide reasons therefor, (he) should 
fill out * * * Form I-506 and forward it, along with the appropriate sup- 
porting documents and fee to the District Director, Immigration and 
Naturalization Service * * *" (J.A. 11). 


In accordance with this advice, appellant thereafter submitted an 
application for a change of his nonimmigrant status. The application 
submitted by appellant, however, was regarded by INS as incomplete. 

On May 27, 1954, W.C. Young, Officer in Charge of INS at Dallas, Texas, 
wrote the appellant (J.A. 12): 
‘Your application for change of nonimmigrant status has been 


received and does not have sufficient supporting evidence as 
outlined in the instructions to this application. 
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"You should secure a letter from the United School stating 
whether or not they are a participant under the Exchinge 
Visitor program, and if so, the number assigned by the 
State Department. * * *" (Emphasis supplied.) 
Upon the specific instructions of the INS, appellant then obtained 

from the hospital at which he was to be an intern the required statement 


that it was a participant under the Exchange Visitor Program (J.A. 8). 


It was thus as aresult of the advice of the INSthat the appellant, who 
sought merely to be employed as an intern, was put into the status of an 


exchange visitor. 


If this advice was given under mistake, either being entirely 
erroneous or so incomplete as to deprive the appellant of his choice of 
election, the appellee is now estopped to invoke against him either the 
1956 amendment or the 1959 regulation. 


In Moser v. United States, 341 U.S. 41 (which involved eligibility 


tet ipntesnatatontaat} 
to citizenship of an alien who had claimed draft exemption as a neutral), 
the Supreme Court declared: 
"> %& * Because of the misleading circumstances of this 
case, he (the petitioner) never had an opportunity to make 
an intelligent election between the diametrically opposed 
courses required as a matter of strict law. * * * We 


think that to bar petitioner, nothing less than an intelligent 
waiver is required by elementary fairness." 341 U.5. 47. 


See also Podea v. Acheson, 179 F.2d 306 (2nd Cir.), and Stockstrom 


—=_——_—" 


v. Commissioner of Internal Revenue, 88 App. D.C. 286; 190 F.2d 283; 
and especially McLeod v. Peterson, No. 13,184, United States Court of 
Appeals for the Third Circuit, Decided October 6, 1960, pp. 11-12 slip 


opinion, 29 L.W. 2165. 


The issue in determining this question, therefore, is whether INS 
properly imposed as a condition upon appellant's employment as an intern 
the requirement that he adjust his status to that of an Exchange Visitor 
and be engaged in the Exchange Visitor's program under the approval of 
the State Department. 
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It should be noted at the outset that the purpose of the Exchange 
Act is to promote the "interchange of persons with specialized knowledge 
and skill" and that the officer responsible for the administration of that 
Act is the Secretary of State. Clearly, insofar as aliens are involved, 
the Exchange Act is directed toward persons outside the United States. 
No interchange of persons is achieved by granting exchange visitor status 
to an alien, like the appellant, who has already been admitted to the United 
States and is in a lawful status. 


Second, the request of the appellant, as appears from the administra- 
tive record, was merely whether he could "accept an internship in a hos- 
pital in the United States”. The reply given by INS in effect advised appel- 


lant that the only way in which he could accept such employment was by 


adjusting his status to that of a nonimmigrant exchange visitor. 


This answer is not correct. Three other procedure s were open to 
appellant. He may have been eligible to accept employment as an intern 
while remaining a nonimmigrant student. 8 Code of Federal Regulations 
214f.7. He may have been eligible for an adjustme nt of status to that of 
a nonimmigrant of "distinguished merit and ability * * * to perform 
temporary services of an exceptional nature" under 8 U.S.C. 1101(15)(H) 
and 8 Code of Federal Regulations 214h. Had he been advised that if he 
wished to remain in the United States as a permanent resident, he may 
have been eligible to accept employment as an intern by adjusting his 
status to that of a permanent resident under 8 U.S.C. 1255, and 8 Code 
of Federal Regulations 245, as an alien whose services are urgently 
needed in the United States, 8 U.S.C. 1101, 1153, 1154, 8 Code of Federal 
Regulations 204. 


Had the appellant obtained the benefit of any of the procedures then 
open to him, he would not now be debarred from the relief which he seeks. 
Had he been advised of the availability of alternative procedures, he would 
at least have had the "opportunity to make an intelligent election". Moser 
v. United States, 341 U.S. 41, 47. 
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Inasmuch as his present position is the direct result 


of the 


erroneous and incomplete advice given him by INS, the appellee should 
not be heard to invoke appellant's status as an exchange visitor to his 


disadvantage. 


CONCLUSION 


For the foregoing reasons, it is urged that the entry of summary 


judgment for the appellee below should be reversed. 


Respectfully submitted, 


JACK WASSERMAN 
DAVID CARLINER 


902 Warner Building 
Washington, D. C. 
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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


WILLIAM CHAE-SIK LEE 
Hibbing General Hospital 
Hibbing, Minnesota 


and 
GRACE KOOM-SOON LEE 


Hibbing General Hospital 
Hibbing, Minnesota 


Plaintiffs 
v. Civil Action No. 


WILLIAM P. ROGERS 
Attorney General of the 
United States 

Defendant 


RELEVANT DOCKET ENTRIES 


October 6, 1959, Complaint filed 

October 6, 1959, Summons issued. 
December 4, 1959, Answer of defendant, appearance of Oliver Gasch, Esq. 
December 4 1959, Calendared. 
December 4, 1959, Motion of defendant for security for costs. 
December 21, 1959, Order for security for costs, $50.00. 
December 23, 1959, Cash undertaking, plaintiff, $50.00. 


March 30, 1960, Motion by defendant for summary judgment. Filed 
Exhibits A and B. 


April 29, 1960, Opposition by plaintiff to defendant's motion for summary 
judgment. 


May 5, 1960, Memorandum of defendant in reply to plaintiff's motion. 
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May 6 1960, Motion for summary judgment by plaintiff. 
May 6, 1960, Argued and taken under advisement. 


June 14, 1960, Order granting defendant's motion for summary judgment 
and denying plaintiff's motion for summary judgment. 


August 4. 1960, Notice of Appeal. 


| Filed October 6, 1959] 
COMPLAINT 
{Declaratory Judgment Action - Review of Denial of 
Adjustment of Immigration Status ) 

Plaintiffs, by their attorneys, respectfully allege as follows: 

1. This is an action for a declaratory judgment under the Declara- 
tory Judgment Act (28 U.S.C. 2201) and for review under the Administra- 
tive Procedure Act (5 U.S.C. 1009). 

2. Plaintiffs are each natives and citizens of Korea. 

3. Defendant, William P. Rogers, is the Attorney General of the 
United States and is charged with the administration of the Immigration 
and Nationality Laws of the United States. 

4. Plaintiff, William Chae-Sik Lee, was lawfully admitted to the 


United States as a student visitor on November 15, 1953, and thereafter 
on June 18, 1954, changed his status in the United States to that of an 
exchange visitor in order to pursue a course in medical training. 

5. Plaintiff, William Chae-Sik Lee, isa physician with a 
specialty in anesthesiology and has been determined by the defendant, 


William P. Rogers, to be a person "whose services are needed urgently 
in the United States because of (his) high education, technical training, 
specialized experience, or exceptional ability”. 

6. Plaintiff, William Chae-Sik Lee, is employed by the Order of 
the Sisters of St. Benedictine as an anesthesiologist at the Hibbing Gen- 
eral Hospital, and by reason of a petition filed on behalf of itself and of 
the plaintiff, by the Sisters of St. Benedictine, the defendant, William P. 
Rogers, has determined that the services of the plaintiff, William Chae- 


3 
Sik-Lee, will be substantially beneficial to the welfare of the United 
States, and has granted plaintiff a first preference status under the im- 
migration quotas prescribed by the Immigration and Nationality Act of 
1952. 


7. Plaintiff, Grace Koom-Soon Lee, was lawfully admitted to 
the United States as a student visitor on November 28, 1954, and is the 
wife of the plaintiff, William Chae-Sik Lee. 

8. On September 22, 1959, pursuant to Section 245 of the Immi- 
gration and Nationality Act of 1952, as amended (8 U.S.C. 1255) and 8 
Code of Federal Regulations, Part 245.1 (1959 Supp.), plaintiffs believ- 
ing they met the eligibility requirements of Section 245 of the Act, filed 


applications with the defendant, William P. Rogers, to adjust their 
status in the United States to that of lawful permanent residents. 

9. On September 30, 1959, defendant, William P. Rogers, 
refused to accept said applications for filing and returned them to the 
plaintiffs together with aletter which stated as follows: 

"We return herewith the applications for status as 
permanent residents submitted onbehalf of the above, 
with your checks for $25.00 each, photographs and 
supporting documents. * * * 

"Under the provisions of Sec. 245.1, Title 8 Code of 
Federal Regulations, we are prohibited from accept- 
ing the application of Dr. William Chae-Sik Lee. 
This section provides that no alien who has had the status 
of an exchange alien in the United States may apply for 
adjustment of status unless pursuant to Sec. 201(b) of 

‘the United States Information and Educational Exchange 
Act of 1948, as amended, he has resided and been 
physically present in a cooperating country or 
countries for an aggregate of at least two years follow- 
ing departure from the United States or the Secretary 
of State has recommended that the two year period be 
waived. 
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“As you are aware, Dr. Lee had the status of an exchange 
alien and has not had the required two years residence 


abroad. or a waiver thereof." 


10. Defendant's refusal to accept and to act upon plaintiffs’ ap- 


plications is contrary to the immigration and nationality laws, and is 


contrary to the regulations of the defendant as set forth in 8 Code of 
Federal Regulations, Part 245.1 (1959 Supp.) . 

11. On February 25, 1959, defendant published an amendment of 
the aforementioned regulations in the Federal Register (F. R. Doc. 59- 
1599) which provided that: 

“No alien who has had the status of an exchange alien in the 

United States may apply for adjustment of status unless 

pursuant to section 201(b) of the United States Information 

and Educational Exchange Act of 1948, as amended, he has 

resided and been physically present in a cooperating 

country or'countries for an aggregate of at least two years 

following departure from the United States or the Secretary 

of State has recommended that the two-year period be 


waived." 


12. The aforesaid amendment is invalid in that notice of the pro- 
posed amendment failed to comply with the requirements of Section 4 of 
the Administrative Procedure Act (5 U.S.C. 1003). 

13. The aforesaid amendment is invalid further in that it is in 
violation of Section 201(b) of the United States Information and Educa- 
tional Exchange Act of 1948, as amended by the Act of June 4, 1956 (70 
Stat. 241) (8 U.S.C. 1103). 

14. By reason of defendant's refusal to accept and process plain- 
tiffs' applications, plaintiffs are being deprived of an opportunity to have 
their cases considered for adjustment under 8 U.S.C. 1255, as amended. 

15. The ground upon which defendant has relied to deny the plain- 
tiffs' applications for adjustment of status to that of permanent residents 
is contrary to law. 
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WHEREFORE, Plaintiffs request judgment: 

(a) Declaring that they are entitled to have their applications pro- 
cessed under 8 U.S.C. 1255. 

(b) Declaring that plaintiffs may not be denied adjustment of 
status to that of permanent residents upon the ground that they are 
subject to the requirements of the Act of June 4, 1956 (70 Stat. 241). 

(c) Declaring that defendant may not deport plaintiffs until he has 
considered and ruled upon their applications under 8 U.S.C|, 1255. 

(d) Restraining defendant from deporting plaintiffs. 

(e) For such other and further relief as may be proper. 


/s/ Jack Wasserman 


/s/ David Carliner 


* * * 


[ Filed December 4, 1959] 


ANSWER 
First Defense 
The complaint fails to state a claim upon which relief 
granted. 

Second Defense 
Answering the numbered paragraphs of the complaint |specifically: 
1. Defendant is not required to answer the allegations contained 

in paragraph 1. 
2. Admitted. 
3. Admitted. 

4. Defendant denies that plaintiff William Chae-Sik Lee was 
admitted as a "student visitor" but avers that this plaintiff was admitted 
as a non-immigrant student. The remaining allegations of paragraph 4 
are admitted. 
5 and6. Defendant admits the allegations of paragraphs 5 and 6, 
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but avers that the determinations made by defendant are applicable only 
if plaintiff is a "qualified quota immigrant” who is otherwise admissible 
to the United States. 

7. Defendant denies that plaintiff Grace Koom-Soon Lee was 
admitted as a “student visitor” but avers that this plaintiff was admitted 
as a non-immigrant student. The remaining allegations of paragraph 7 
are admitted. 

8. Defendant admits that both plaintiffs filed applications with 
defendant on September 22, 1959 for adjustment of status. Defendant 
avers that he is not required to answer with respect to the legal authority 
or belief upon which plaintiffs acted. 

9. Defendant admits the allegations of paragraph 9 and avers that 
the deleted portion of the letter reads: 

"The applications were submitted on Immigration 

Form 1-507 which is obsolete and has been replaced by 

1-485." 

10. Denied. 

11. Admitted. 

12. Denied. 

13. Denied. 

14. Denied. 

15. Denied. 

/s/ Oliver Gasch 
United States Attorney 


/s/ Edward P. Troxell, Principal 
Assistant United States Attorney 


/s/ John F. Doyle 
Assistant United States Attorney 


/s/ Sylvia A. Bacon 
Assistant United States Attorney 


[ Certificate of Service] 


[ Filed March 30, 1960] 


DEFENDANT'S MOTION FOR SUMMARY JUDGME 
Comes now the defendant by and through his attorney,| the United 
States Attorney, and respectfully moves this Court to grant summary 
judgment in his favor on the ground that there exists no factual issue, 
and defendant is entitled to judgment as a matter of law. 
Incorporated herein and made a part thereof by reference are the 
certified pertinent records of the Immigration and Naturalization Service 
relating to the plaintiffs, bearing Immigration and Naturalization Service 
file Nos. A-10760390 and A-8951241. These records are marked (for 
identification purposes only) as Government's Exhibits A and B, re- 
spectively. 
In support of this motion, a Memorandum of Points and Authorities 
is herewith submitted. 
/s/ Oliver Gasch 
United States Attorney 


/s/ Edward P. Troxell, | Principal 
Assistant United States Alttorney 


/s/ John F. Doyle 
Assistant United States Attorney 


/s/ Gil Zimmerman 
Special Assistant United States Attorney 


[ Filed March 30, 1960] 


GOVERMENT'S EXHIBIT "A" (for identification purposes only) 
[Excerpts] 


APPLICATION FOR A WAIVER OF PUBLIC LA 


STATE OF MEE 
ss. 

COUNTY OF HENNEPIN) 
William Chae-Sik Lee, being first duly sworn, deposes and Says: 


I reside at 2024 Commonwealth Avenue, in the City of St. Paul, Zone 8, 
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County of Ramsey, State of Minnesota. 

* a * * 
With the instructions from the above Service, I filed my application with 
Immigration and Naturalization Service, San Antonio, Texas for a change 
of my non-immigrant status from that of a student to that of an exchange 
visitor under Section 101 (a)(15)(j) of the Immigration Regulations. 


* *x * x* 


/s/ William C. Lee 


[Jurat dated June 24, 1958] 


ED 


UNITED STATES DEPARTMENT OF JUSTICE 
Immigration and Naturalization Service 
Room 1804, 1114 Commerce 
Dallas 2, Texas 
June 18, 1954 


REGISTERED MAIL 


William Chae-sik Lee 
3909 Swiss Avenue 
Dallas 4, Texas 


Dear Sir: 


Change of your non-immigrant status from a student to 
that of an exchange visitor under Section 101 (a)(15)(J) of 
the Immigration Regulations has been approved. We are 
returning herewith your Korean passport and the Form 
1-94 which has been executed to show your present status 
in the United States and your admission until June 15, 
1955. 


This change of status and extension is granted conditioned 
upon your maintaining the status of an exchange visitor 
under the program of the United Hospital, Port Chester, 
New York, their Program No. P-281. You must not 
change from their program without securing a release 
and an acceptance in another approved program and 
advance permission from the Immigration Service. 


Very truly yours, 


JFS:ev W. C. Young 
Enc. Officer in Charge 


cc: Registrar, Dallas Theological Seminary, Dallas, Texas 


1 Family Name Given NamgepA TISTIC Initial 
LEE Chae ik 


4 Home Address 


Pla = gq Da Oo BIFTD 
Prensa pamdo, Korea 


5 Accompanied by 


V- 156187 


None 
7 Name and Address of Person to Whom Destined 


125-4, Chunnong-dong, Seoul, Korea 
6 Addresz in US. 


Dallas Theological Seminary 
Dallas, Texas 


8 Name and Address of Nearest Relative in Home 
Country 


Same as No. 6. 


9 Travel Documents Presented) Passport No. 
issued by the Piinister of For. 


LEE, Byung Ho, father, same as Nov 2938 ROK., August 


10 Hair} 11 Eyes}12 Height {13 Wei; phy, 44 Narionalf So pe SA", 
Black| Dark |1.64 m {120 45 Complexion |17 Ethnic Classification ses Api = aoe 
Brown Yellow Mongolian x we 


Have you ever been arrested in| or deported a 
20 Occupation | 21 Distinguishing Marks [~ exctuded from any country? = 
Student None n 


ees None 
24 Purpose and intended length of stay in US! 
Student - 4 years to complete course of study 


Items below heavy black line to be filled in by Imm. Officer 


23 Date and place of admission to 
USS. (to be inserted by 
Immigration Officer) 


[SEAL] 
U.S. DEPT. OF JUSTICE 


ADMITTED 
NOV. 15, 1953 
Seattle, Wash. 


IMMIG. & NATZN. 


SERVICE 
Form F9-2578-9-452 


26 Date to which admitted 
Nov. 14-1954 


U.S. Immigration Offi 


Form approved Bureau of the Budget No. 47-R107.1 


UNITED STATES OF AMERICA 
TEMPORARY ENTRY PERMIT 


This document when signed by a U.S. Immigration Officer 
is evidence that the aliens named herein are registered as re- 
quired by law. You must report your address while in the U.S. 
to the Immigration and Naturalization Service, Washington, 
D.C. every 3 months, and when making a change of address, 
and within 30 days following the first of January of each year. 
When reporting give your name and the number on the other 
side of this document, 

The holder agrees to: (1) Depart from |the United States a 
the expiration of stay authorized by the U.S. Immigration and 
Naturalization Service; (2) Abide by the nian and conditions 
of his admission and (3) Surrender this document at time of 
departure, 

/s/ William CS. Lee 


/s/ Joe F. Staley 
Inv. USINS 


[PICTURE OF 
LEE, Chae Sik] 


approved to Exchange Visitor (J) 


Change of nonimmigrant status 
T-2598933 issued 


Dallas, Texas 
June 18, 1954 


(STATISTICS] 
STATISTICS 


+ Name Occupation 
Home Address 
125-4 Chunnong-dong, Seoul, Korea 


Date and Place of Birth 
Pyungan-namdo, Korea May 30, 1926 


¥ Height | Nationality 
5'2" Korean 


Marks 
none 


Purpose and length of Intended Stay in 
U.S. 

Exchange-Visitor B.K. 402 
Name and Address of Nearest Relative at Home Medical training 2 years 
Byung Ho Lee, father, same as above 
Date and Place of Admission to U.S.| Name and Address of Person to Whom Destined 


Seattle, Washington United Hospital, Port Chester, New York 
11-15-53 as Student Travel Documents 
(te Sell Korean PP2918 issued 8-25-53 vali 

. -25-53 valid to 2-25-56 
Change of nonimm. as of Foreign Affairs = 


status - June 17, 1954 = 
Dallas, T Date to which admitted 


June 15, 1955 


/s/ Joe F. Staley 
S. Immigrant Inspector 


RECORD OF ALIEN ADMITTED FOR 
TEMPORARY STAY 


| Immigration and Naturalization Service - U. S. Department 
1 of Justice 


Form 1-94 (D) (Revised 7-7-48) 


[ Filed April 29, 1960] 


OPPOSITION TO DEFENDANT'S MOTION FOR 
SUMMARY JUDGMENT AND PLAINTIFFS’ CROSS 
MOTION FOR SUMMARY JUDGMENT 


Plaintiffs, by counsel, move for summary judgment in their favor, 
upon the ground that there exists no factual issue, and plaintiffs are en- 
titled to judgment as a matter of law. 


/s/ JACK WASSERMAN 
/s/ DAVID CARLINER 


* * * 


| Filed May 5, 1960] 


UNITED STATES DEPARTMENT OF JUSTICE 
Immigration and Naturalization Service 
Room 1804, 1114 Commerce Sr a 
Dallas 2, Texas R fei chs racpumibes 

April 23, 1954 V 156 187 


William Chae-sik Lee 
3909 Swiss Avenue 
Dallas 4, Texas 


Dear Sir: 


Your letter of April 21st has been received, in which 
made inquiry as to your accepting an internship in a 
hospital in the United States beginning July 1st. 


You entered the United States as a student to attend the 
Dallas Theological Seminary and without a change of 
status you will not be eligible to accept an internship. 
If you desire to apply for a change of status and present 

bonafide reasons therefor, you should fill out the attached 
Form I-506 and forward it, along with the appropriate 
supporting documents and fee, to the District Director, 
Immigration and Naturalization Service, P, O. Box 2539, 
San Antonio, Texas. 


Very truly yours, 


/s/ W. C. Young 
Officer in Charge 


| Filed May 5, 1960] 


UNITED STATES DEPARTMENT OF JUSTICE 
Immigration and Naturalization Service 
Room 1804, 1114 Commerce 
Dallas 2, Texas 


May 27, 1954 In Replying, Please 


Refer to this File No.: 
V 156 187 


Mr. William Chae-sik Lee 
3909 Swiss Avenue 
Dallas 4, Texas 


Dear Sir: 


Your application for change of non-immigrant status has 
been received and does not have sufficient supporting 
evidence as outlined in the instructions to this application. 


You should secure a letter from the United School stating 
whether or not they are a participant under the Exchange 
Visitor Program and, if so, the number assigned by the 
State Department. You should also get other documentary 
evidence substantiating your application, such as, your 
qualifications, changes of your intention after arrival in 
the United States, etc. A hearing will be held in this 
office on Tuesday, June 8th, at 2:00 P.M. in connection 
with your application and you should be present at that 
time and have available all the evidence you desire to 
present in support of your application. 


Very truly yours, 
/s/ W. C. Young 


Officer in Charge 
JFS:ev 


| Filed June 14, 1960| 
ORDER AND JUDGMENT 


The Court having considered defendant's Motion for Summary Judg- 
ment, plaintiffs’ Cross-Motion for Summary Judgment, the pleadings, 
certified administrative records, and memoranda of the parties; and the 
Court having heard the argument of counsel and taken the matter under 
advisement; and the Court having determined that there is no genuine 
issue as to any material fact herein, and that defendant is entitled to 
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judgment as a matter of law, it is on this 14th day of June, 1960: 
ORDERED, ADJUDGED and DECREED, that defendant's Motion 
for Summary Judgment be and hereby is granted; and 
FURTHER ORDERED, ADJUDGED and DECREED, that plaintiffs' 
Motion for Summary Judgment be and hereby is denied, and their action 
dismissed. 


/s/ Joseph C. McGarraghy 
JUDGE 


[ Certificate of Service] 


[ Filed August 4, 1960] 

NOTICE OF APPEAL 
The plaintiffs hereby appeal from the order of the District Court 

herein dated June 14, 1960, granting summary judgment to the defendant 
and from the Court's order denying plaintiffs’ motion for summary judg- 
ment dated June 14, 1960. 
/s/ Jack Wasserman 
/s/ David Carliner 
Attorneys for Plaintiffs 


* * * 


COUNTERDESIGNATION OF RECORD TO BE 
PRINTED IN JOINT APPENDIX 
Comes now the appellee by its attorney, the United States Attorney, 

and pursuant to Rule 16(b) of the General Rules of the Court hereby 
counterdesignates the following portions of the record in this case on ap- 
peal to be printed as part of the Joint Appendix: 
1. Letter of Immigration & Naturalization Service 
to William Chae-Sik Lee dated April 23, 1954 

Filed May 5, 1960. 

Notice of Appeal filed August 4, 1960. 


14 


Last three pages of Government's Exhibit "A" 
filed March 30, 1960, including Immigration & 
Naturalization Service Letter of June 18, 1954 
to William Chae-Sik Lee, and three completed 
forms, excluding the photographs only. 
Affidavit of William Chae-Sik Lee contained in 
Government's Exhibit "A" filed March 30, 1960 
(Heading, first paragraph and last sentence of 
last paragraph of first page, only). 

This Counterdesignation. 


/s/ Oliver Gasch 
United States Attorney. 


/s/ Carl W. Belcher 
Assistant United States Attorney. 


/s/ Frank Q. Nebeker 
Assistant United States Attorney. 


| Certificate of Service] 


BRIEF FOR APPELLEE 


Anited States Court of Appeals 
| No. 15987 
; Ee Lzs, 
APPELLANTS 


| Wuu1sm P. Roams, Arvonsr GENE o F THE UNITED 


JARS cute 


: Cgehe-a Trt bnt 


No. 15987 
COUNTERSTATEMENT OF QUESTIONS PRESENTED 


The male appellant, an alien, entered the United States in 
1953 as anonimmigrant student. He voluntarily changed from 
that status to and obtained the benefits of nonimmigrant “ex- 
change-visitor” status in 1954 and thereafter. Subsequently 
he voluntarily sought and obtained the benefits of further ex- 
tensions of “exchange-visitor” status (a) after enactment of 
the 1956 amendment to the Information and Educational Ex- 
change Act of 1948; (b) after he had acknowledged in writing 
that the provisions of the 1956 amendment would apply in his 
case if he were granted further extension of stay as an exchange 
visitor subsequent to the 1956 amendment; and (c) after the 
Immigration authorities had exercised their discretion in his 
favor and granted him the requested extensions as an exchange 
visitor in reliance upon his acknowledgment. 

In view of the foregoing, the questions presented, in the 
opinion of the appellee, are as follows: 

1. Does the two-year-absence requirement prescribed by the 
1956 amendment to the Information and Educational Ex- 
change Act of 1948 and regulations issued thereunder apply 
and bar such alien from obtaining lawful permanent resident 
status in the United States until he shall have resided at least 
two years in his own or another country cooperating with our 
Government for purposes of that Act (or unless he obtains a 
waiver of that requirement)? 

2. Issuch alien in any event estopped by his conduct and the 
Government’s reliance thereon from challenging the applica- 
tion to him of the two-year-absence requirement prescribed by 
the 1956 amendment to the Information and Educational Ex- 
change Act of 1948 and regulations issued thereunder? 


Counterstatement of the case 

Background: 

A. The Exchange Act’s original legislative objective re exchange 
visitors: to have them carry abroad a proper image of the 
United States..-.-------------------------- 9220000077 

B. The Exchange Act’s original immigration controls to achieve 
its objective re exchange visitors. 

C. Oversight in Immigration and Nationality Act’s 1952 codi- 
fication re effectuating Exchange Act’s objective to control 
exchange visitors’ stay 

D. Correction by administrative practice and regulation of Im- 
migration and Nationality Act’s oversight, to carry out 
Exchange Act’s basic objective re exchange visitors 

E. Frustration of Exchange Act’s basic objective by exchange 
visitors acquiring permanent resident status through private 
bills and procurement of immigrant visas. 

F. Aim of 1956 amendment: to end frustration of Exchange Act’s 


Facts 
Statutes and regulations involved. 


Iv 


TABLE OF CASES 


*Ostheimer v. United States, 264 
*Wall v. Parrot Silver & Copper Co., 244 U.S. 407 (1917) 


OTHER REFERENCES 


Immigration Act of 1917, 39 Stat. 874, former 8 U.S.C. 101, ef seg... 3, 4, 5 
Immigration Act of 1924, 43 Stat. 153, former 8 U.S.C. 201, et seq--- 3 
Section 402(f), Immigration & Nationality Act, 66 Stat. 276 

Second Report of the Senate Committee on Foreign Relations 

S. Rep. No. 811, 2 U.S. Code Cong. Serv. 1011, 80th Cong., 2d Sess. 


S. 3455, Sist Cong., 2d Sess 
“Immigration of Educational Exchange Personnel’, 105 Cong. Rec. 
1952 (February 5, 1959)_.-----------------------------------" 10, 15 


Webster's New International Dictionary (2d ed., unabridged 1955) ---- 35 


Cases or authorities chiefly relied upon are marked by asterisks. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA crecultT 


No. 15987 


Wriu1am Cxar-Six Ler anp GRACE Koom-Soon Leg, 
APPELLANTS 


Vv. 


Wruuam P. Rogers, ATTORNEY GENERAL OF THE UNITED 
APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTEESTATEMENT OF THE CASE 


This is an appeal from a District, Court order granting sum- 
mary judgment for appellee (the defendant below). Appel- 
lants are two aliens, man and wife, now illegally in the United 
States. The case involves judicial review under Section 10 of 
the Administrative Procedure Act, 5 US.C. 1009, of the denial 
by the Immigration and Naturalization Service of the applica- 
tions appellants filed to adjust their illegal immigration status 
without leaving the United States. The Service’s denial was 
bottomed upon the 1956 amendment to Section 201 of the 
United States Information and Educational Exchange Act of 
1948. 


1956 amendment”. 
q@) 
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The certified administrative records were before the District 
Court. Its judgment was based exclusively on judicial review 
of those records. And those administrative records are now 
before this Court on the appeal. 


BACKGROUND 


Dispositive of the issues raised on this appeal is the 1956 
amendment, as applied in light of the entire legislative back- 
ground and history. 


A. The Exchange Act’s original legislative objective re ex- 
change visitors: to have them carry abroad a proper image 
of the United States 
The Exchange Act originated in 1948 as a piece of foreign 

relations legislation, not as an immigration measure. The bill 

“to enable the Government of the United States more effec- 
tively to carry on its foreign relations by means of promotion 
of the interchange of persons, knowledge, and skills between 
the people of the United States and other countries” was re- 
ferred for action to the Committee on Foreign Relations—not 
the Immigration Subcommittee of the Committee on the Judi- 
ciary? The main purpose of the bill was declared to be: 


to enable the Government of the United States to pro- 
mote a better understanding of the United States in 
other countries, and to increase mutual understanding 
between the people of the United States and the people 
of other countries. Among the means to be used in 


achieving these objectives are: * * * (2) an educa- 
tional exchange service which would enable the United 
tates to cooperate more effectively with other nations 

* the interchange of persons, knowledge, and 
skills * ee Nw 


Since its earliest inception, our Information and Educational 
Exchange Program has had as its essential core the improve- 


*See S. Rep. No. 811, 2 U.S. Code Cong. Serv. 1011, 80th Cong, 24 Sess. 
(1948). 

* Idid.; also see Sec. 2 of the Act, which essentially repeats the sume 
statement of the Act’s main objective. * 
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ment of our public image and relations abroad, i.e., a proper 
carrying of “the spirit of America to the world.” * 


B. The Exchange Act’s original immigration controls to 
achieve its objective re exchange visitors 


When the Exchange Act was enacted in 1948, the principal 
immigration statutes in effect were the Immigration Act of 
1917 * and the Immigration Act of 1924° Those statutes were 
superseded in 1952 by the codification of our immigration law 
in the Immigration and Nationality Act.’ The Exchange 
Act’s immigration control provisions were enacted in the con- 
text of the then-current immigration statutes. 

Section 201 of the Exchange Act provided for the interchange 
between the United States and other countries of “students, 
trainees, teachers, guest instructors, professors, and leaders in 
fields of specialized knowledge or skills”.* It authorized the 
Secretary of State to arrange for these interchanges. Signifi- 
cantly for our present purposes, Section 201 directed that the 
admission of the exchange visitors coming to the United States 
from other countries under the Exchange Act be made as 
“nonimmigrant visitors for business” under the Immigration 
Act of 1924 “for such time and under such conditions as may 
be prescribed by regulations promulgated by the Secretary of 
State and the Attorney General.” It further directed that 
these exchange visitors be “promptly deported” if they failed 
to maintain their nonimmigrant visitor status or failed to de- 
part at the expiration of the period of their temporary stay. 
The last control provision incorporated into Section 201—the 
one most significant for our present purposes—required that: 


Deportation proceedings under this section shall be 
summary and the findings of the Attorney General as 
to matters of fact shall be conclusive. Such persons 
shall not be.eligible for suspension of deportation under 


“Id. at 1012-13. 

* $9 Stat. 874, former 8 U.S.C. 101 e¢ seq. 

'* 43 Stat. 153, former 8 U.S.C. 201 et seq. 

"66 Stat. 168, 8 U.S.C. 1101 e¢ seg. 

*These classes of interchanged persons coming here from abroad are 
referred to hereinafter as “exchange visitors.” 
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clause 2 of subdivision (c) of Section 19 of the Immi- 

gration Act of February 5, 1917 (54 Stat. 671, 56 Stat. 

1044; 8 U.S.C. 155). [Emphasis supplied.] 
The provision in clause 2, subdivision (c) of Section 19 of the 
Immigration Act of February 5, 1917 for suspension of deporta- 
tion was then the only statutory means by which visitors who 
failed to maintain status or who overstayed their stay could 
adjust their illegal immigration status in the United States to 
that of lawful permanent residents without having to depart 
from the country. The above-italicized provision included in 
Section 201 thus had the effect of barring exchange visitors 
from acquiring lawful permanent resident status while in the 
United States. 

The Second Report of the Senate Committee on Foreign Re- 
lations on the bill (issued after the bill had been recommitted 
to its care and reported out on January 7, 1948) discloses 
that the final version of Section 201 as enacted into law origi- 
nated as a substituted “technical amendment” of the Senate 
Committee on Foreign Relations, and indicates that the pur- 
pose of this particular “technical amendment” was “to afford 
additional controls over the program.” ® 

It thus very clearly appears that Section 201 of the Exchange 
Act expressed the basic congressional mandate that: The stay 
in the United States of exchange visitors coming here under the 
terms and for the purposes of the Act should be limited and 
controlled. The exchange visitors were not to gain permanent 
resident status as a consequence of their visiting in our midst 
and absorbing a true appreciation of us and our democratic way 
of life. Rather, the undergirding impulse was that the ex- 
change visitors should return abroad and help spread a better 
image of “the spirit of America to the world.” 

C. Oversight in Immigration and Nationality Act’s 1952 codi- 
fication re effectuating Exchange Act’s objective to control 
exchange visitors’ stay 


The Immigration and Nationality Act which was enacted in 
1952 effected, as we have noted, a general codification of the 


°S. Rep. No. 811, op. cit. supra note 2, at 1017-18. 


5 


preexisting immigration statutes. It superseded the prior Im- 
migration Acts of 1917 and 1924. But the Immigration and 
Nationality Act left Section 201 of the Exchange Act virtually 
unchanged, except to amend it slightly to conform its statutory 
references to the new provisions in the Immigration and Na- 
tionality Act corresponding to the old provisions in the prior 
immigration statutes originally mentioned in Section 201.” 

Such discussion as we have been able to find in the legisla- 
tive history of the Immigration and Nationality Act, of the 
Exchange Act’s basic legislative objective relative to exchange 
visitors, discloses Congress’ continuing awareness of the need 
to effectuate the fundamental Exchange Act objective to have 
the exchange visitors return abroad and there spread a, better 
image of America. 

Enactment of the Immigration and Nationality Act was 
preceded by extensive Senate Committee investigation and 
study of the structure and operation of our immigration and 
naturalization systems. This study culminated in a 1950 com- 
prehensive report * of the Senate Committee on the Judiciary 
and in introduction of the original draft measure™ which 
ultimately came to be enacted as the Immigration and Na- 
tionality Act. The Senate report dealt with the matter in 
connection with its treatment of foreign students, and noted 
that the interchanges under Section 201 of the Exchange Act 
currently dominated the student exchange situation. It 
stated in this connection: 


* * * [A] representative of the Institute of Interna- 
tional Education stated that the two primary objec- 
tives of the student-exchange programs at this time 
are to (1) provide academic training of the foreign stu- 
dent to permit him to assist in the rebuilding of his 
country and (2) spread an understanding of the United 
States among foreign countries. The objective of our 


™ Section 402(f) of the Immigration and Nationality Act, 66 Stat. 276. 

*S. Rep. No. 1515, Slst Cong., 2d Sess. See S. Rep. No. 1137, 82d Cong., 
2d Sess., at 2-3. 

2g 3455, Slst Cong., 2d Sess, introduced April 20, 1950 by the late Sen- 
ator Pat McCarran. 


S77801—60-——-2 
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program of promoting the exchange of foreign students 
may be found in Section 2 of the United States In- 
formation and Educational Exchange Act of 1948 
which provides: 

“The Congress hereby declares the objectives of the 
Act are to enable the Gov ernment of the United States 


ing between ishe United States and the people of other 
countries = i 


From the testimony we the eeeniies ‘ae 


* * *, [Emphasis supplied.] 

Despite these observations, and the carrying forward into 
current law of the provisions of Section 201 of the Exchange 
Act by the Immigration and Nationality Act of 1952, an 
evident legislative oversight occurred. This was produced 
by the fact that the Immigration and Nationality Act for the 


Immigration and Nationality Act carried forward into cur- 
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rent law the bar of Section 201 of the Exchange Act to having 
exchange visitors obtain permanent resident status, without 


leaving the United States, by means of the suspension of their 
deportation, it failed to incorporate a corresponding bar in 
the new provision permitting nonimmigrants—including all 
categories of visitors—to adjust their status administratively 
to that of permanent residents without having to undergo 
deportation proceedings. This new adjustment provision ap- 
pears in Section 245 of the Immigration and Nationality Act, 

66 Stat. 217, 8 U.S.C. 1255. 

D. Correction by administrative practice and regulation of 
Immigration and Nationality Act’s oversight, to carry out 
Exchange Act’s basic objective re exchange visitors 
The Senate Report ™ which accompanied the bill that came 

to be enacted as the 1956 amendment to the Exchange Act 

stated the following concerning the State Department's prac- 
tice in seeking to carry out the legislative objective of Section 

201 of the Exchange Act: ** 


* * * (AJpplicants for exchange visitor visas form- 
ally agree to return to their own country as a condition 
of their admission as exchange visitors and * * * the 
Department of State seeks to enforce their return as & 
matter of policy * * *. 


The first immigration regulations promulgated under the 
Immigration and Nationality Act on December 19, 1952 con- 
tained a Part 214j, Title 8, Code of Federal Regulations, gov- 
erning the admission and temporary stay of exchange visitors. 
The Statement of Authority for that Part indicates that it 
interpreted or applied Section 201 of the Exchange Act, among 
other provisions of law2* Included in that Part was this 
restriction : 

§214j.4 Special condition of admission. A non- 
immigrant of the class described in this part shall be 


*§. Rep. No. 1608, S4th Cong., 2d Sess., U.S. Code Cong. and Admin. 
News, 1956, Vol. 2 at 2662-65. 

* Td. at 2665. 

* Published 17 F-R. 11495. 
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admitted on the condition that he agrees not to apply 
for (a) a change of the nonimmigrant status under 
which he is admitted to any other class or classes of 
nonimmigrant pursuant to Section 248 of the Immigra- 
tion and Nationality Act, or (b) adjustment of status 
to that of a permanent resident pursuant to Section 
2465 of said act. [Emphasis supplied.] 

A like restriction appeared in the regulation from that date 

on until after enactment of the 1956 amendment (when it 

was changed somewhat to conform to the terms of the amend- 
ment). 

Thus, the Senate Report accompanying the bill that came 
to be enacted as the 1956 amendment therefore stated ** with 
accuracy (ze., if the regulation is accepted as being a valid 
implementation of the law): 

* * © Exchange visitors are prevented by law from 
changing their status or from applying for suspension 
of deportation orders. * * * [Emphasis supplied.] 

E. Frustration of Exchange Act’s basic objective by exchange 
visitors acquiring permanent resident status through private 
bills and procurement of immigrant visas 
The Senate Report accompanying the bill that came to be 

enacted as the 1956 amendment described the frustration of 

the Exchange Act’s basic objective by exchange visitors using 
other means for obtaining permanent resident status than 
change of status or suspension of deportation while in the 

United States, and explained the necessity for the 1956 

amendment. Pertinent parts of this explanation as set forth 

in the report * follow: 
* * © At the present time * * * there is nothing to 
deter them [the exchange visitors] from qualifying for 


more, increasing numbers of exchange visitors have 


*S. Rep. No. 1608, op. cit. supra note 13, at 2662. 
* Id. at 2662-68, 2665. 
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taken steps to nullify the requirement that they return 
to their homeland by obtaining special relief bills au- 
thorizing them to remain in the country and transform- 
ing their status from that of nonimmigrant visitor to 
{permanent resident] immigrants. The effect of this 
practice is to defeat the primary objective of the ex- 
change program, namely, that those individuals who 
are brought to the United States will return either to 
their own or another cooperating country to impart to 
their friends and the society in which they live impres- 
sions of the United States and its culture. Because of 
the scale on which this has been done, the administra- 
tion considers it important that remedial action be 
taken and unqualifiedly supports legislation for that 
purpose. 


* * * * * 


It is the view of the committee that the legislation 
embodied in * * * [this bill] * * * is long overdue. 
From the beginning of the exchange program Members 
of both Houses of Congress have been asked to intro- 
duce private bills to enable persons admitted under the 


exchange visitor program to remain here as immigrants. 
To the extent that such bills have been enacted, the 
benefits anticipated from the program have been dimin- 
ished, and the public funds appropriated to implement 
it are diluted. 

* * * It is in the interest of the United States that 
these people return home and contribute toward de- 
veloping friendly relations between their countrv and 
ours. ee? 

President Eisenhower, in vetoing a private bill to 
grant an exchange visitor permanent residence, stated: 

“AN) of the exchange programs are founded upon 
good faith. * * * On the one hand exchange visitors 
must return to the country from which they come. On 
the other hand, the United States must not permit 
either immediate reentry or other evasion of the return 
rule. Otherwise the countries from which our exchange 
visitors come will realize little or no benefit from the 
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training or experience received in the United States, 
and we shall fail to promote good will toward and better 
understanding of our way of life.” [Emphasis 
supplied. ] 
It was for these reasons, the report stated, that the Senate 
Committee on Foreign Relations “strongly” urged “prompt 
approval of the bill” which came to be enacted as the 1956 
amendment. 

Probably no better résumé appears anywhere as to the joint 
congressional and executive view of the basic legislative ob- 
jective of the Exchange Act, and its frustration by exchange 
visitors obtaining lawful permanent resident status in the 
United States without returning to their own or some other 
cooperating country, than in the remarks of Congressman 
Francis E. Walter of Pennsylvania, Chairman of the Immi- 
gration Subcommittee of the House Judiciary Committee, and 
co-author with the late Senator Pat McCarran of the Immi- 
gration and Nationality Act. These remarks, which appear 
under the heading “Immigration of Educational Exchange 
Personnel” at 105 Cong. Rec. 1952-53 (February 5, 1959), set 
forth in part: 


*** [T]he international educational exchange 
program was not very long in operation when an in- 
creasing number of exchange personnel—most of them 
persons with impressive educational background and 
professional skills in many fields of human endeavor— 
have undertaken attempts to remain in the United 
States permanently. Their reluctance to depart from 
this country in accordance with the terms of their ad- 
mission and their desire to settle in the United States 
were obviously prompted or stimulated by the fact that 
many American institutions of learning, hospitals, in- 
dustrial corporations, laboratories, and so forth, became 
attracted to the highly skilled individuals and offered 
them permanent employment. Quite obviously, the 
opportunities offered by the prospective employers in 
the United States appeared much more interesting to 


il 


the foreign physician, engineer, surgeon, mathema- 
tician, nurse, and so forth, as the salaries or other forms 
of remuneration looked more attractive than what she 
or he could expect in their own land. Also, some of 
the * * * [exchange] visitors developed family ties in 
this country through marriage to U.S. citizens, or to 
lawfully residing aliens, and not infrequently an ex- 
change student would marry another exchange student 
whom he met in this country. The birth of children to 
these couples is similarly a not infrequent event. 


* * * * * 


The number of exchange visitors applying for per- 
manent residence in the United States has markedly 
increased as the years went by, causing considerable 
concern first to the foreign governments who sent to the 
United States for education and training the cream of 
the crop of their youth, and then to our own Depart- 
ment of State where it was soon realized that to retain 
the exchange trainees in the United States after the 
completion of their education, would, of course, have 
the effect of nullifying the exchange program. 


* * * * * 


Both before and after the enactment of the act of 
June 4, 1956, the Committee on the Judiciary has not 
looked with favor upon private relief legislation affect- 
ing * * * [exchange] visitors. Its detrimental effect 
on the international educational exchange program was, 
of course, quite obvious to us. However, when in a par- 
ticular case a very strong showing of equities was made 
to the Committee, a Senate bill admitting an * * * 
[exchange] visitor for permanent residence passed the 
Senate and the House. On June 3, 1955, the President 
returned the bill refusing to approve it and EES a 
veto message containing this paragraph: 

“All of the exchange programs are founded upon good 
faith. We can maintain them as effective instruments 
for promoting international understanding and good 
will only if we insist that the participants honor their 
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commitments to observe the conditions of the exchange 
in the same way that they expect the United States to 
honor its obligations to them. On the one hand, ex- 
change aliens must return to the country from which 


they came. On the other hand, the United States must 
not permit either immediate reentry or other evasion of 
the return rule. Otherwise, the countries from which 
our exchange visitors come will realize little or no bene- 
fit from the training and experience received in the 
United States, and we shall fail to promote good will 
toward and better understanding of our way of life.” 

Soon after this veto message was received, three Sen- 
ators served notice that in an effort to protect the in- 
ternational educational exchange program, they intend 
to object on the Floor of the Senate to every private bill 
under which an * * * [exchange] visitor would obtain 
permanent residence in the United States. 

* * © [T]he subcommittee of the Committee on the 
Judiciary which has jurisdiction over immigration legis- 
lation shares the views expressed by the President as 
well as the sentiments voiced in the Senate. My col- 
leagues have authorized me to state that it remains our 
policy not to act favorably on private legislation of this 
type. I believe that it is my duty to inform my col- 
leagues in the House that under this policy, private 
legislation affecting the immigrant status of exchange 
personnel will not be favorably reported to the parent 
committee. Consequently, the introduction of such 
legislation would seem not to serve a useful purpose. 

* 


F. Aim of 1956 amendment: to end frustration of Exchange 
Act’s basic objective re exchange visitors 


The bill which became the 1956 amendment to the Exchange 
Act originated in the Senate. The Senate bill was enacted in 
lieu of the House bill. No House Report was submitted wi 
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this legislation.* We have already referred to the Senate Re- 
port accompanying the Senate bill.” 

After giving the background we have quoted therefrom, and 
indicating that the Executive branch of the Government con- 
sidered it important that remedial legislation be passed, that 
report went on to discuss the substance of the bill. In this 
connection the report stated the following relative to the new 
key requirement proposed to be added by the bill, which it 
termed “the 2-year-absence clause”: * 


The pending measure would add a new paragraph 
“(b)” to Section 201 * * *. This proposed paragraph 
would bar any person admitted as an exchange visitor 
or acquiring exchange visitor status after admission, 
from applying for an immigration visa or for adjust- 
ment of status to that of an alien lawfully admitted 
for permanent residence, until such person has resided 
and— 

been continuously physically present in a cooperat- 
ing country or countries for an aggregate of at least 2 
years following departure from the United States 
oe 

Through this provision, according to a spokesman 
for the Department of State, several advantages would 
inure to the United States. First of all, the amend- 
ment would make perfectly clear to all concerned— 
Federal agencies, American individuals or organiza- 
tions interested in the permanent sojourn of exchange 


visitors, the American public and, above all, the foreign 
nationals themselves—that the exchange program is 
not an immigration program and should not be used to 
circumvent the operation of the immigration laws. 
* ** [Emphasis supplied.] 


——_—_— 
8 See U.S. Code Cong. and Admin.. News, 1956, Vol, 2 at 2662. 
™g. Rept. No. 1608, op cit. supra note 18 et seq. 

"Td. at 2663. 


This report of the Senate Committee on Foreign Relations 
discloses that the See Oe e bill which became the 
smiting 


ollowi % cation: * 
SiS Pa 
added, ee as * © * concerned that 
places bit) as introduced might Se cesciaies 


paragraph shall apply only to those persons acquiring 
exchange-visitor status subsequent to the date of enact- 


proviso 
wae remo iaibclempEieaed thcerser: that the 
Riasemes So Jud pplication o of the 2-year- 
absence requirement to any mene 
sequent to the enactment of the present bill, may apply 


ee yapianeian 
‘dé. at 2664-65. 
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for an extension of the period of time for which he was 
admitted. [Emphasis partly supplied, and partly in 
‘ original. ]} 


We have hereinbefore referred to and quoted excerpts from 


cerning the amendment, its objective, and the efforts of ex- 

change visitors to circumvent its minimal requirement of a 
eer absence in a cooperating country: 7 

* [Because of this frustration of the Exchange 

Act’s SS objective], in 1955, the Department 


experience which he acquired in this country before 
returning here. 

In supporting this legislation, the Department of 
State stressed that the * * * [exchange] visitors who 
fail to return home negate the objectives of the ex- 
change program in which the United States has invested 
a great deal of money and effort. The Department of 
State pointed out at that time that as many as 16 for- 


The bill recommended by the Department of State 
was introduced by the gentleman from Minnesota 


™ See 105 Cong. Rec. 1952-53 (February 5, 1959). 


16 


[Mr. Judd] and referred to the Committee on Foreign 
Affairs. It pased the House and the Senate and be- 
came Public Law 555 of the 84th Congress—the act of 
June 4, 1956. Briefly, it provides that a person ad- 
mitted to the United States under the international 
exchange program is not eligible to obtain the status of 
an immigrant admitted for permanent residence until 
it is established that such person has resided and been 
continuously physically present in @ cooperating coun- 
try or countries for an aggregate period of at least 2 
years following departure from the United States. 
The law provides for the granting of waivers from this 
obligatory 2 years’ residence abroad, but such waivers 
may be granted by the Attorney General only upon the 
request of an interested agency of the United States 
Government and the recommendations of the Secretary 
of State if it is found that the granting of such waiver 
is in the public interest. This provision of the law has 
been somewhat extended through administrative in- 
terpretation so that on rather rare occasions waivers 
are granted in order to avoid extreme hardship which 


might be caused by the * * * [exchange] visitors’ 
enforced departure from this country. 


e ° 


VM} [W]e have to bear in mind that all existing 
statutes require is that the * * * [exchange] visitor 
spend not more than 2 years, in his own country pref- 
erably, or in another cooperating country, and that he 
thus comply with a simple moral obligation to have his 
countrymen benefit from the experience and education 
he acquired in the United States. Is not this a truly 
minimum requirement? And I am sure that compli- 
ance with this most sensible injunction could not pos- 
sibly cause undue hardship to anyone. 

It is important to bear in mind that the various 
American institutions, firms, corporations, and even 
individuals who desire to secure the services of the 
skilled alien for themselves, would not be deprived of 
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this benefit for more than approximately 2 years. The 
enactment of the so-called Walter-McCarran Act, with 
its section 203(a), under which first preference is 
granted to highly skilled individuals whose services are 
needed in the United States, made the admission of the 
highly skilled alien much easier than was the case under 
the law previously in effect. In order to facilitate the 
return of the * * * [exchange] visitor upon his com- 
pliance with the 2 years’ foreign residence requirements, 
any American institution of learning, a hospital, a 
laboratory, even a private firm or an individual, could 
file with the nearest office of the Immigration and 
Naturalization Service an application form I-129, under 
which such alien, and the members of his immediate 
family, are granted first preference status under the 
immigration quota to which he is chargeable. There is 
every reason to believe that such first preference im- 
migrant visas will be available for the alien so classified 
and for his spouse and children, if any, by the time he 
is eligible to return to the United States for permanent 
residence. Upon making an entry for permanent resi- 
dence, he will be eligible for naturalization after com- 
plying with the other requirements of title 3 of the Im- 
migration and Nationality Act. 

* © * T feel that I have to add to this explanation 
one note of warning to the * * * [exchange] visitors. 
I am informed by the Departments of State and Justice 
that a considerable number of * * * [exchange] visi- 
tors file applications for a waiver of the 2 years’ foreign 
residence requirements of Public Law 555 of the 84th 
Congress not only on the ground that their services are 
needed in the United States but on the ground that they 
married United States citizens and on many occasions 
had even a child, or children, born in the United States. 
As I said before, very few administrative waivers are 
granted and here again the Committee on the Judiciary 
agrees with the policy of the Department of State re- 


fusing to recognize that hardship would ensue in the 
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event that the American wife, with or without children, 


portant moral and material profits o pe RE 
ment in it is well protected. [Emphasis supplied.] 


Appellants * are both Korean nationals. Each was admitted 
to the United States temporarily as a nonimmigrant student, 


rary stays. (R.)* They do not dispu te the legality 0 of their 
presence in the United States. 
In 1954 Mr. Lee vi oluntarily applied for and obtained a 


itor 
Exchange Act both before and after the 1956 amendment to 


* Appellants are also referred to hereinafter, respectively, as Mr. Lee and 
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the Exchange Act. He secured three extensions of temporary 
stay as an exchange visitor after the 1956 amendment: first in 
1956; again in 1957; and again in 1958. His lawful period of 

visitor finally expired on De- 


The dispute here revolves’around Mr. Lee’s effort to secure 
lawful permanent resident status in the United States with- 
out complying with the two-year-absence provision incorpo- 
rated into the 1956 amendment. (Mrs. Lee’s effort to secure 
lawful permanent resident status in the United States is en- 
tirely dependent upon that of her husband. If he must com- 
ply with the 1956 amendment’s two-year-absence requirement 
before he can qualify for permanent resident status, she must 
also wait until then before she can qualify.) 

When Mr. Lee came to the United States in 1953, he gave 
as his home address a residence in Seoul, Korea—the country 
of his birth and nationality. He was then single, a student. 
As his nearest relative, he gave the name of his father, shown 
as residing at the Seoul address Mr. Lee gave as his own resi- 
dence. He travelled on a passport issued by the Republic of 
Korea. Most significantly for our present purposes, Mr. Lee 
was destined at the time of admission in the status of a nonim- 
migrant student to the Dallas Theological Seminary for the 
stated purpose of being a student for “4 years to complete 
course of study.” (J.A. 9.) 

Before he came to the United States in 1953, Mr. Lee had 
graduated (in 1951) as a doctor from Seoul National Uni- 
versity, Korea. From 1951 to 1953 he had served in the Med- 
ical Corps of the Army of the Korean Republic. (R.) 

Before he had completed his first year at the Dallas Theo- 


logical Seminary, Mr. Lee on April 21, 1954 addressed a letter 
to the Dallas office of the Immigration and Naturalization 
Service. (That letter is not available as part of the certified 
administrative record.) On April 23, 1954 the Dallas office 
responded to that letter as follows (J.A. 11): 


Your letter of April 21st has been received, in which 
you made inquiry as to your accepting an internship in 
« hospital in the United States beginning July 1st. 
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You entered the United States as a student to attend 
the Dallas Theological Seminary and without a change 
of status you will not be eligible to accept an internship. 
If you desire to apply for a change of status and present 
bona fide reasons therefor, you should fill out the at- 
tached Form I-506 and forward it, along with the ap- 
priate supporting documents and fee to the * * w 
[Dallas office]. [Emphasis supplied.] 


(Although it does not clearly appear from this correspond- 
ence, it seems evident that what Mr. Lee then wanted was to 
pursue an internship instead of his course of study at the Dallas 


Theological Seminary. This is indicated by the further cor- 
respondence which followed.) 

Mr. Lee thereupon voluntarily submitted an application for 
change of nonimmigrant status from that of a student to that 
of an exchange visitor. On May 12, 1954 the Dallas office 
responded to him as follows (J.A. 12): 


Your application for change of non-immigrant status 
has been received and does not have sufficient support- 
ing evidence as outlined in the instructions to this 
application. 

You should secure a letter from the United School 
stating whether or not they are a participant under 
the Exchange Visitor Program and, if so, the number 
assigned by the State Department. You should also 
get other documentary evidence substantiating your 
application, such as, your qualifications, changes of 
your intention after arrival in the United States, ete. 
A hearing will be held in this office on Tuesday, June 
8th, at 2:00 P.M. in connection with your application 
and you should be present at that time and have avail- 
able all the evidence you desire to present in support 
of your application. [Emphasis supplied.] 

(There appears to have been no record made of the hearing on 
Mr. Lee’s application.) Mr. Lee’s application for change of 
nonimmigrant status to that of an exchange visitor was ap- 
proved on June 17 or 18, 1954. (J.A. 9,10.) He thereupon 


21 


undertook to pursue the internship he then wanted, at the 
United Hospital, Port Chester, New York under “Exchange- 
Visitor” Program No. P-281 (R). 

When Mr. Lee obtained this change to the nonimmigrant 
status of an exchange visitor, the immigration regulation then 
in effect (as noted above) required exchange visitors, as a con- 
dition of that status, to agree not to apply for adjustment to 
permanent resident status pursuant to Section 245 of the Im- 
migration and Nationality Act, 8 U.S.C. 1255. Mr. Lee ob- 
tained an extension of his exchange-visitor status in 1955. 
(R.) At that time, also, the regulation barring exchange 
visitors from seeking adjustment of their status to perma- 
nent resident aliens was in effect. Moreover, when Mr. Lee 
changed his exchange-visitor medical training program in 1955, 
his expressed intention was to return to Korea. (R.) 

The 1956 amendment to the Exchange Act was enacted on 
June 4, 1956. The Department of State, being the Agency 
primarily responsible under the Exchange Act for administer- 
ing the Exchange Program with cooperating foreign countries, 
issued its regulation applying the provisions of the amendment 
on August 21, 1956.° As we have noted, the 1956 amendment 
established a two-year-absence requirement for persons ad- 
mitted as an exchange visitor or acquiring exchange visitor 
status after admission, but in a proviso specified that this new 
requirement should “apply only to those persons acquiring ex- 
change visitor status subsequent to the date” of the amend- 
ment. However, the Senate Committee report qualified the 
proviso by emphasizing that it was “not intended to preclude 
application of the 2-year-absence requirement to any exchange 
visitor who, subsequent to the enactment of the present bill, 
may apply for an extension of the period of time for which he 
was admitted.” 


02 CFR. 42.42(c) (1), effective September 21, 1956, published 21 FR. 
6270. 


In its regulation, the Department of State contemporane- 
ously applied the 1956 amendment as imposing the two-year- 
absence requirement upon: 

(1) Aliens who were admitted to the United States 
in status of an exchange visitor after June 4, 1956 (the 
date of enactment of the 1956 amendment) ; and 

(2) Aliens who otherwise acquired the status of an 
exchange visitor in the United States after June 4, 1956, 
including any alien granted an extension of temporary 
stay after the effective date of the new regulation (Sep- 
tember 21, 1956). 


The regulation provided that no alien in either category (1) 
or category (2) shall “be eligible to apply for and receive an 
immigrant visa” unless he met the two-year-absence require- 
ment imposed by the 1956 amendment, or such requirement 


tion to the 1956 amendment, the only change required was to 
provide that such agreement on the part of the exchange vis- 
itor was to cease to bind him if he obtained a waiver of the 
two-year- -absence requirement in accordance with the provi- 
sions of the 1956 amendment.** 

Also, in consonance with the State Department’s regulation, 
the Immigration authorities contemporaneously applied the 


Immigration authorities immediately put into effect an im- 


™8 CFR. 214j.4, as amended October 20, 1956, published 21 F.R. 8077. 
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plementing administrative procedure. When any alien enjoy- 
ing the special status in the United States of an exchange 
visitor prior to the date of the 1956 amendment sought an ex- 
tension of temporary stay as an exchange visitor after its en- 
actment, he was placed on notice of the administrative 
application of its provisions. Moreover, he was specifically 
informed that the grant to him of any extension of his stay as 
an exchange visitor in the United States would make him sub- 
ject to those provisions. This notification was furnished 
before the Immigration authorities would take any action on 
the exchange visitor's application for extension of stay. And 
each exchange visitor applying for such extension was required 
to signify his understanding and acceptance of the two-year- 
absence prerequisite the 1956 amendment placed upon his 
thereafter securing lawful permanent resident status in the 
United States. He had to endorse a copy of the communica- 
tion and return it to the Immigration authorities, before his 
application for extension of stay would be approved. 

In Mr. Lee’s case, the Immigration authorities sent him 
such a letter, which is dated October 23, 1956. (R.) It 
stated, in pertinent part: 

There is also attached a Form SE-47, which ex- 
plains the conditions under which you can be granted 
an extension of your temporary stay as an exchange 
visitor under the new law recently passed affecting ex- 
change visitors. After reading the conditions as shown 


on SE-47, you are requested to sign the form and re- 
turn it with your application for extension of temporary 
stay. J 


The Form SE-47 referred to in this letter explained the two- 
year-absence requirement imposed by the 1956 amendment 
and implementing regulations. It contained the specific 
statement: , 

This includes any Exchange Visitor who is granted an 
extension of his temporary stay in the United States 
after September 21, 1956. 
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It then went on to state: 


Your application for extension of your temporary 
stay in the United States is returned herewith. If you 
wish to resubmit the application after considering the 
information furnished above, you may do so, returning 
your application to this office. The attached copy of 
this letter with your signature in the space provided 


will be your acknowledgment that you have been in- 
formed of the above conditions, and must be forwarded 
to this office with your application for extension of 
temporary stay. 

If you do not desire to resubmit your application, it 
will be necessary that you depart from the United States 
at the termination of the period of your present admis- 
sion. [Emphasis supplied.] 


Mr. Lee duly signed the acknowledgment accepting the ap- 
plication to him of the two-year-absence requirement imposed 
by the 1956 amendment and returned it to the Immigration 
authorities. His acknowledgment is dated November 20, 
1956. Moreover, when Mr. Lee changed his exchange-visitor 
medical training program in 1956, his expressed intention was 
toreturn to Korea. (R.) 

Thereafter, Mr. Lee was granted an additional extension of 
temporary stay as an exchange visitor in 1957. On April 20, 
1958 Mr. Lee sent the Immigration authorities a letter asking 
for the waiver in his case of the two-year-absence condition 
placed by the 1956 amendment upon an exchange visitor ob- 
taining lawful permanent resident status in the United States. 
This letter, which is dated April 20, 1958, stated the following: 


I * * * wish to become a permanent resident of the 
United States. * * * I am at present an exchange vis- 
itor and on November 20, 1956 filed acknowledgment 
of the applicability of the Public Law 555 [the 1956 
amendment] to my case. 

I was advised * * * that I might be able to apply 
for a waiver of the foreign resident requirement of 
Public Law 555, which I would like to do in the 
near future. * * * 
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J am aware that I should leave the United States if 
my application is denied. In case this happens, I will 
apply for an immigrant visa after two years’ stay in my 
home country. * * * 


He was subsequently granted a further extension of tempo- 
rary stay as an exchange visitor, to expire on December 30, 
1958. (R.) 

On June 27, 1958 Mr. Lee followed up his April 20 letter by 
filing an application for waiver in his case (under the first ex- 
cepting proviso in the 1956 amendment) of the two-year-ab- 
sence requirement. This application was transmitted to the 
International Exchange Service of the Department of State 
under date of July 8, 1958. On August 22, 1958 the Depart- 
ment of State informed the Immigration authorities that the 
Department did not favor granting Mr. Lee the requested 
waiver. Among the adverse points noted by the State De- 
partment in its letter were the following: 


* * * The Department wishes to point out that the 
Korean Government has expressed to the Department 
the urgent need of American-trained physicians in 
Korea. In this connection, it is pointed out that 
Korean exchange-visitors are granted permission by 
their Government to come to the United States only on 
the understanding that they will study subjects which 
they can utilize in Korea and on the understanding that 
they will return to Korea at the termination of their 
training in this country. [Emphasis supplied.] 


Mr. Lee was accordingly notified on August 29, 1958 that: 
His application for waiver of the two-year-absence require- 
ment imposed by the 1956 amendment was denied. And he 
no longer had a lawful status in the United States. However, 
he would be given sufficient voluntary departure time to com- 
plete his work under his then-current fellowship, provided his 


Korean passport was revalidated and he submitted evidence of 
his travel arrangements for return to Korea. The final volun- 
tary departure date set in his case was June 30, 1959. Mr. 


clared that he woulddo. (R.) 


Immigration authorities thereafter acted upon the petition 
without regard to the point in dispute. On August 28, 1959 


8 CF-R. 245.1, published 24 F-R. 1375, February 25, 1059. 
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the hospital was notified that its visa petition on Mr. Lee’s 
behalf had been approved. (R.) (Approval of the visa peti- 
tion merely signified that Mr. Lee was technically eligible for 
first, preference under the appropriate immigration quota, pro- 
vided he were found otherwise eligible to apply for and receive 
an immigrant visa under the law.) 

Subsequently, on September 22, 1959 Mr. Lee’s counsel filed 
on his behalf an application under Section 245 of the Immi- 
gration and Nationality Act, as amended, 8 U.S.C. 1255. This 
application sought adjustment of Mr. Lee’s immigration status 
without leaving the United States to that of a lawful perma- 
nent resident on the basis of the approved visa petition. 
Counsel’s transmittal letter restated their contention that the 
two-year-absence requirement did not apply in Mr. Lee’s case 
because he had acquired exchange visitor status prior to the 
enactment of the 1956 amendment. (R.) 

Under date of September 30, 1959 the Immigration authori- 
ties returned the application for adjustment of his immigration 
status to Mr. Lee’s counsel. In their transmittal letter the 
Immigration authorities informed counsel that under the pro- 
visions of their governing regulation, 8 CFR. 245.1, they were 
prohibited from accepting such an application from Mr. Lee— 
since he “had the status of an exchange visitor and has not 
had the required two years residence abroad or a waiver 
thereof.” (R.) 

This litigation followed. 

STATUTES AND REGULATIONS INVOLVED 
STaTUTE 


The United States Information and Educational Exchange 
Act of 1948, 62 Stat. 6 et seg., provides in pertinent part: 
qITLE 1 * * * OBJECTIVES * ° * 


7 * 

Sec. 2 [22 U.S.C. 1431]. The Congress hereby de- 
clares that the objectives of this Act are to enable the 
Government of the United States to promote a better 
understanding of the United States in other countries, 
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and to increase mutual understanding between the 
people of the United States and the people of other 
countries. Among the means to be used in achieving 
these objectives are— 
. 2 . J a e 

(2) an educational exchange service to cooperate 
with other nations in— 

(a) the interchange of persons, knowledge, and skills; 


Title II—Interchange of Persons * * * 
‘7 7 


Sec. 201 [22 U.S.C. 1446 (1958 ed.)] [as amended 66 


of the Immigration and Nationality Act, for such time 


and under such conditions as may be prescribed by reg- 
ulations promulgated by the Secretary of State and the 
Attorney General. A person admitted under this sec- 
tion who fails to maintain the status under which he 
was admitted or who fails to depart from the United 
States at the expiration of the time for which he was 
admitted * * * shall, upon the warrant of the Attor- 
ney General, be taken into custody and promptly de- 
ported pursuant to sections 241, 242, and 243 of the 
Immigration and Nationality Act. Deportation pro- 
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ceedings shall be summary and the findings of the At- 
torney General as to matters of fact shall be conclusive. 
Such persons shall not be eligible for suspension of de- 
portation under section 244 of the Immigration and 
Nationality Act. 

(b) No person admitted as an exchange visitor under 
this section or acquiring exchange visitor status after 
admission shall be eligible to apply for an immigrant 
visa, or for a nonimmigrant visa under section 101(a) 
(15)(H) of the Immigration and Nationality Act, or 
for adjustment of status to that of an alien lawfully 

| admitted for permanent residence, until it is established 
| that such person bas resided and been physically pres- 
} entina cooperating country or countries for an aggre- 
| gate of at least two years following departure from the 
/ United States: Provided, That upon request of an in- 
terested Government agency and the recommendation 
of the Secretary of State, the Attorney General may 
waive such two-year period of residence abroad in the 
case of any alien whose admission to the United States 

is found by the Attorney General to be in the public in- 
terest: And provided further, That the _ provisions of 
this paragraph shall apply only to those persons acquir- 
ing exchange visitor status subsequent to the date of 


Se enactment hereof. 
Srats DEPARTMENT REGULATION 


Part 42, Title 22, Code of Federal Regulations, [as amended 
August 21, 1956, 21 FR. 6270, effective September 21, 1956] 
provides in pertinent part: 

* * * * * 
§ 42.42 * 7 

(c) Former 
was admitted into 
June 4, 1956, as an exchange 


June 4, 1956, includi 


of the period of his temporary 
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to the effective date of this regulation, shall be eligible 
to apply for and receive an immigrant visa notwith- 
standing the provisions of section 203(b), (c), or (d) 
of the act, or the provisions of § 42.25 unless (i) the 
consular officer is satisfied that such alien has resided 
and been physically present abroad for an aggregate of 
at least two years since his departure from the United 
States following the termination of his exchange- 
visitor status in a country or countries cooperating in 
the exchange-visitor program, or (ii) the requirements 
of this subparagraph are waived as provided in section 
201(b) of the United States Information and Educa- 
tional Exchange Act of 1948, as amended. * * * 


° A 2 bd * 


InmmiGRATION REGULATIONS 
The original regulations, Title 8, Code of Federal Regula- 
tions, implementing the Immigration and Nationality Act, 8 
US.C. 1101 et seg., published December 17, 1952 [17 FR. 
11495, effective December 24, 1952] provided in pertinent 
part: 


Part 214j—Admission of Nonimmigrants: Exchange 
Aliens 


Ad ad * 2 * 


§214j.1 Definition. As used in this part the term 
“exchange alien” means (a) an alien admitted to the 
United States prior to December 24, 1952, pursuant to 
section 201 of the United States Information and Edu- 
cational Exchange Act of 1948 as a nonimmigrant un- 
der section 3(2) of the Immigration Act of 1924 or, (b) 
an alien admitted or seeking admission to the United 
States pursuant to section 201 of the United States In- 
formation and Educational Exchange Act of 1948, as 
amended, as a nonimmigrant under section 101(a) (15) 
of the Immigration and Nationality Act. 

7 * * . ° 

§$214j.4 Special condition of admission. A non- 
immigrant of the class described in this: part shall be 
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admitted on the condition that he agrees not to apply 
for (a) a change of the nonimmigrant status under 
which he is admitted to any other class or classes of 
nonimmigrant pursuant to section 248 of the Immigra- 
tion and Nationality Act, or (b) adjustment of status 
to that of a permanent resident pursuant to section 245 
of said Act. 


* * * * * 


Part 248—Change of Nonimmigrant Classification 
* * * * od 
$248.16 Disposition of case— * * * 


* * * * * 


(d) Application granted. In any case in which the 
application for change of nonimmigrant classification 
is granted, the alien’s nonimmigrant status under such 
reclassification shall be subject to the terms and condi- 
tions applicable generally to such classification * * *. 

Section 214j.4, Title 8, Code of Federal Regulations, was 
amended October 20, 1956 [21 F.R. 8077] so as to provide: 

§ 214j.4 Special condition of admission. A non- 
immigrant of the class described in this part shall be 
admitted on the condition that he agrees not to apply 
for a change of the nonimmigrant status under which 
he is admitted to any other class or classes of nonim- 
migrant pursuant to section 248 of the act, or adjust- 
ment of status to that of a permanent resident pursuant 
to section 245 of the act: Provided, That the said agree- 
ment shall cease to be binding upon any such non- 
immigrant who, subsequent to admission, is granted 
@ waiver in accordance with the provisions of section 
201(b) of the United States Information and Educa- 
tional Exchange Act as amended. 

[Part 214}, Title 8, Code of Federal Regulations, was revoked 
August 1, 1958, 23 FR. 5818]. 

The current regulation appears in Part 245, Title 8, Code of 
Federal Regulations [as amended February 25, 1959, 24 FR. 
1375]. It provides in pertinent part: 
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Part 245—Adjustment of Status of Nonimmigrant to 
that of a Person Admitted for Permanent Residence 


§ 245.1 Application. * * * No alien who has had 
the status of an exchange alien in the United States 
may apply for adjustment of status unless pursuant to 
section 201(b) of the United States Information and 
Educational Exchange Act of 1948, as amended, he has 
resided and been physically present in a cooperating 
country or countries for an aggregate of at least two 
years following departure from the United States or 
the Secretary of State has recommended that the two- 
year period be waived * * *. 


SUMMARY OF ARGUMENT 


The 1956 amendment to Section 201 of the Information and 
Educational Exchange Act was drafted by the Senate Com- 
mittee on Foreign Relations. The Committee’s explanation 
in its accompanying report makes it clear that: Any alien 
obtaining an extension of stay as an exchange visitor after 
enactment of the amendment is subject to the two-year- 
absence requirement prescribed by the amendment before he 
may qualify for permanent resident status in the United 
States. And the proviso tacked on the amendment, which is 
here under dispute, was not meant to preclude application of 
the two-year-absence requirement in such a case. 

In the proviso here subject to dispute, the Committee ob- 
viously used the term “aequiring” i in its broad common mean- 
ing of “gaining by any m cluding such means as an 
extension Of stay as an ex ge visitor after enactment of 
the amendment. 

The 1956 amendment was remedial legislation. It should 
be given such hospitable scope as will effectuate its manifest 
over-all legislative purpose. And the consistent adminis- 
trative practice here is another persuasive reason for resolving 
the issue of statutory construction in favor of the administra- 
tive application. Moreover, it seems indisputable in light of 
the legislative history that the challenged immigration regu- 
lation is a valid implementation of the amendment. 
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Finally, the equitable doctrine of estoppel applies under the 
circumstances of the case. The male appellant here is in any 
event estopped by his conduct and the Government’s reliance 
thereon from challenging the application to him of the two- 
year-absence requirement. He accepted the 1956 amendment 
as controlling in his case. He continued to apply for and 
secure the benefits of further extensions of stay as an exchange 
visitor with full acknowledgment of the administrative ap- 
plication to his case of the two-year-absence requirement. 
Such extensions were granted to him in reliance upon his 
acknowledgment. He even sought a waiver of the require- 
ment, which was considered and denied on the merits. 

These estoppel factors indicate that the male appellant 
should be made to carry out the promise he gave on the record 
to return to and serve his people in Korea for at least 
the minimal two-year period specified in the 1956 amendment. 


ARGUMENT 


I. All aliens procuring extensions of stay as exchange visitors 
after the date of the 1956 amendment to Section 201 of the 
Information and Educational Exchange Act of 1948 and 
implementing regulations must comply with the amend- 
ment’s two-year-absence requirement (unless waived) be- 
fore they may qualify for permanent resident status in the 
United States 


The legislative background and history * disclose exactly 
what Congress meant by the proviso added to the 1956 amend- 
ment to Section 201 of the Exchange Act which is under dispute 
here. That proviso, which states that the two-year-absence 
requirement— 


“shall apply only to those persons acquiring exchange- 
visitor status subsequent to the date of the enactment” 


of the amendment, was the handiwork of the Senate Commit- 
tee on Foreign Relations. It was added by that Committee 


* See the full discussion in the section of this brief headed “Background”, 
supra at 2-18. 
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in the course of its deliberations on the bill. And the Com- 
mittee explained in its accompanying report: 


It should be emphasized, however, that the proviso is 
not intended to preclude application of the 2-year ab- 
sence requirement to any exchange visitor who, subse- 
quent to the enactment of the present bill, may apply 
for an extension of the period of time for which he was 
admitted. 

It is clear from the legislative background and history that 
all persons enjoying the benefits of exchange-visitor status in 
the United States on the date of the amendment had to make 
anelection. They could choose, on the one hand, to leave the 
United States upon expiration of the last period of temporary 
stay granted them prior to the amendment. Or, on the other 
hand, they could choose to become subject to the amendment’s 
two-year-absence requirement (unless subsequently waived) 
if they applied for and obtained any extension of stay after 


including the means of an extension of stay. 

It is important to note in this connection that: The term 
“sequire” is not a word of art which has a special meaning in 
law. Rather, it derives its meaning from common usage. 
Helvering v. San Joaquin Co., 297 U.S. 496, 499 (1936) ; Kinkel 
v. McGowan, 188 F. 2d 734, 736 (2d Cir. 1951). And in its 
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broad common meaning “acquire” signifies “to gain by any 
means”. Webster's New International Dictionary (2d ed., un- 
abridged 1955); National Surety Co. v. McGreevy, 64 F. 2d 
899, 901 (8th Cir. 1933). Moreover, since the Senate Com- 
mittee on Foreign Relations drafted the proviso, the term “ac- 
quire” should not be construed in any technical way even if 
the immigration law employed the term in a technical sense. 

But the immigration law does not employ the term in any 
technical sense. And appellants err in asserting (Br. 16) that 
there was a material distinction drawn in the administrative 
practice between an alien’s original acquisition of visitor status 
on his admission to the United States and his later obtaining 
an extension of that admission, and that Congress understood 
such a material distinction existed in the administrative prac- 
tice prior to enactment of the Immigration and Nationality 
Act in 1952. For present purposes, what distinction then 
existed (and still exists) in the administrative procedure be- 
tween the handling of an alien on original admission and the 
handling of his case on application for extension of stay makes 
no material difference. Appellants’ attempt to make it ap- 
pear that there is a material difference between them fails to 
find support even in the very authority they have cited for 
their contention. 

Appellants cite the Report of the Senate Committee on the 
Judiciary, S. Rep. No. 1515,” 81st Cong. 2d Sess. (1950) at 
529-30. But at the start of page 529, that report gave a sum- 
mary of the administrative practice as to extensions of stay 
which was in effect then (and continues in effect today). This 
summary stated (in pertinent part): 

(3) Extension of stay. The regulations issued by the 
Immigration and Naturalization Service, provide that 
after an alien is admitted as a visitor he may upon 
proper showing be granted an extension or extensions 
of the period of his admission, subject to all of the fol- 
lowing conditions: (1) all extensions are subject to the 


"This is the same comprehensive report to which we have already re- 
ferred. See note 10, supra. 
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same time limitations as are placed on original admis- 
sions; (2) the alien must establish that he has fulfilled 
and that he will continue to fulfill all applicable condi- 
tions of admission * * *. [Emphasis supplied.] 

. * 


Furthermore, the current immigration regulation, Part 214, 
Title 8, C-F.R clearly shows that it is presently still the ad- 
ministrative practice to equate for all practical purposes an 
alien’s original acquisition of visitor status at time of admis- 
sion, and his later gaining a continuation of that status by 
means of an extension of stay. The regulation provides (in 
pertinent part) as follows: 


§214.1 General requirements for admission, exten- 
sion and maintenance of status. Every nonimmigrant 
alien applicant for admission or extension of stay in 
the United States shall establish that he is admissible 
to the United States or a ground of inadmissibility has 
been waived * * *; [and shall] agree that he will abide 
by all the terms of his admission or extension and that 
he will depart at the expiration of the period of his ad- 
mission or extension or on abandonment of his author- 
ized nonimmigration status * * *. 


With specific reference to exchange visitors, the current immi- 
gration regulation provides (in pertinent part): 


$2142 Special requirements for admission, exten- 
sion, and maintenance of status. The general require- 
ments in § 214.1 are modified for the following nonim- 
migrant classes: 

(j) Exchange aliens. An exchange alien shall not 
be eligible for admission to the United States or exten- 
sion of stay unless he presents Form DSP-66 properly 
filled out by the sponsor of his program and personally 
executes the reverse of the form. * * * 


” Published 23 FR. 5815 and revised 24 F.R. 3790. 
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This, we believe, suffices to show that the practice of the 
Immigration authorities is and has been to consider each ap- 
plication filed by a nonimmigrant for an extension of tem- 
porary stay, and the grant to him of each such extension, as 
being in effect a new inspection of the alien, and a new de- 
termination of his admissibility under the immigration law, 
for the additional period of time of temporary stay sought. 
In other words, the alien acquires anew his nonimmigrant 
status for each additional period of extension of stay granted 
him. 

We further submit, it must not be overlooked that the 
amendment here was in the nature of remedial legislation. 
It is the accepted canon of statutory construction that reme- 
dial legislation should be given such hospitable scope as will 
best effectuate the manifest over-all legislative intent to cor- 
rect the fault at which the statute is aimed. Black v. Mag- 
nolia Liquor Co.,355 U.S. 24, 26 (1957). 

The legislative history of the 1956 amendment (set forth 
above under “Background”’) clearly discloses its essential ob- 
jective was to plug a loop-hole tending to defeat the very pur- 
pose of Section 201 of the Exchange Act: That the exchange 
visitors receiving training, etc., in the United States under the 
Exchange Program should return to their homelands and there 
spread a proper, friendly impression of us and our country. 
The amendment followed an Executive recommendation for 
enactment of just such a legislative bar to exchange visitors 
securing status in the United States that would lead them not 
to go back to their own or other cooperating countries. Both 
the Executive and Congress expressed serious concern over the 
failure of the exchange visitors, in mounting numbers, to re- 
turn to their respective countries. 

Finally, we note, the consistent administrative practice here 
is another persuasive reason for resolving the issue of statu- 
tory construction in favor of the administrative application. 
A party challenging such a consistent administrative practice 
has the burden of making a clear showing that it is erroneous. 
Ostheimer v. United States, 264 F. 2d 789, 793 (3d Cir. 1959), 
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regulations required the exchange visitor—as a 
tion of his status—not to 3) apply for permanent resident status _ 
e 


requirement. 
Both the Department of State and the Immigration and 
Naturalization Service have consistently applied the 1956 


as pertinent ' 


SSS of an ex- 


~ = Published 2 FR. 13%, February 25, 1959. 
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change visitor in the United States may apply for adjustment 

of his immigration status to that of a lawful permanent resi- 

dent unless he has fulfilled the two-year-absence requirement 

of the 1956 amendment, or such requirement has been waived. 

We it, the current regulation must be taken as meaning 
is<No exchange visitor admitted to the United States a | | 


February 25, 1959—the date when this particular regulation | 
was first promulgated in the indicated form—could still have 
been enjoying exchange-visitor status in the United States 
as of February 25, 1959 (or the present time) without having 
sought and procured an extension or extensions of stay as 
exchange visitor after enactment of the 1956 sendin,» 
Hence, under the terms of the amendment, if still in the Uni 
States he necessarily would be subject to the two-year-absence 
requirement (unless waived). : 


IL. The male appellant here is in any event estopped by his 
conduct and the Government’s reliance thereon from chal- 
lenging the application to him of the two-year-absence 
requirement prescribed by the 1956 amendment to the In- 
formation and Educational Exchange Act of 1948 and 
regulations issued thereunder 


The Immigration authorities, acting in good faith, applied 
+he 1956 amendment in Mr. Lee’s case. When Mr. Lee sought 
an extension of stay as an exchange visitor after the date of 
the amendment and the implementing regulations, they con- 
sidered that he would become subject to the two-year-absence 
requirement the amendment imposed if he were granted the 
extension. In fairness to Mr. Lee, they then put him on 
express notice of their determination, and gave him the choice 
of either accepting the 1956 amendment as controlling in his 
case, or departing from the United States at or before the ex- 
piration of the last period of temporary stay previously 
granted him. 

Mr. Lee did not then challenge application of the statute 
tohim. And he continued to apply for and secured the bene- 
fita of further extensions of stay as an exchange visitor—with 
full: knowledge of the administrative application to him of 
the “string” attached to that status by the 1956 amendment. 


40 


Moreover, the Immigration authorities, relying on Mr. Lee’s 
acknowledgment that he understood the two-year-absence 
requirement applied in his case, exercised their discretion in 
his favor and granted him the further extensions of stay as an 
exchange visitor he requested. They thus irremediably 
changed the Government’s position in the matter. (They 
could have at that time exercised their discretion adversely 
to Mr. Lee by denying him any further extension of stay.) 

Moreover, Mr. Lee—evidently accepting the application of 
the two-year-absence requirement in his case—sought a 
waiver of that requirement in accordance with the terms of 
the 1956 amendment. His application for such a waiver was 
entertained on the merits and denied. 

It appears therefore that Mr. Lee, having realized all the 
possible benefits in his case of exchange-visitor status under 
the 1956 amendment, should not now be permitted to raise 
any challenge to the Immigration authorities’ application of 
the statute in his case. Accordingly, we submit, the conclu- 
sion is warranted that this is a proper case for application of 
the equitable doctrine of estoppel. In good conscience, Mr. 
Lee ought now to carry out the promise he made on the record 
to return to and serve his people in Korea for at least the 
minimal two-year period specified in the 1956 amendment. 

It is a well settled rule that one who voluntarily proceeds 
under a statute or regulation, and obtains benefits thereunder, 
is ordinarily estopped from questioning its validity in order 
to avoid its burdens. And in proper cases estoppel operates 
to cut off statutory or even constitutional rights. Magee v. 
United States, 282 US. 432, 434, (1931); Wall v. Parrot Silver 
& Copper Co., 244 US. 407, 411-12 (1917). Under the cir- 
cumstances here, Mr. Lee, having acted with full knowledge 
of the facts, should be held estopped from now asserting 
position to the prejudice of the Government after the Govern- 
ment in good faith changed its position in reliance upon his 
conduct. He made an intelligent election, as a matter of vol- 
untary choice, and is bound thereby. Jubran v. United 
States, 255 F 2d 81, 83 (5th Cir. 1958). 

Appellants seek to invoke (Br. 26-29) the doctrine of estop- 
pel against the Government. They contend that Government 
_officers gave “advice” to Mr. Lee which was “entirely erron- 
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eous or so incomplete” as to deprive Mr. Lee of his “choice of 
election” in connection with his applying in 1954 for change 
from student status to that of an exchange visitor. While the 
short answer could be made that the Government cannot be 
so estopped from effectuating the expressed congressional will, 
we prefer to meet this contention of appellant’s by pointing 
out that there is no proper factual foundation for it in the 
administrative record. 

First, we say, so far as the record discloses there was no 
erroneous or incorrect advice given Mr. Lee in 1954 by the 
Dallas office of the Immigration and Naturalization Service. 
Mr. Lee was already a practicing physician when he came to 
the United States in 1953 to pursue a four-year course of study 
at the Dallas Theological Seminary. Consequently, under 
the immigration law he was not entitled to serve the medical 
internship he desired in 1954 as a part of a course of study, 
and certainly not as part of the theological course he was pur- 
suing at the Dallas Theological Seminary. Therefore, if as 
it appears he changed his plans and then wanted lawfully to 
pursue an internship beginning July 1, 1954, he had to apply 
for and obtain a change from his nonimmigrant student status. 

Therefore, we submit, the Dallas office’s letter of April 23, 
1954 correctly advised Mr. Lee that without a change of status 
he would not be lawfully entitled to pursue the medical in- 
ternship he wanted. And the change he effected to exchange- 
visitor status seems to have served Mr. Lee’s purposes 
perfectly at that time. He was then single and his nearest 
relative was his father residing at his home address in Korea. 
In 1955 and again in 1956, when Mr. Lee changed exchange- 
visitor medical training programs, his expressed intention was 
to return to Korea. We believe it would have been improper 
for the Immigration authorities under these circumstances to 
have suggested to Mr. Lee that he seek permanent resident 
status in order to work as a hospital intern. And, since he 


then had but a few years experience as a doctor and was seek- 
ing employment simply as a medical intern, it is doubtful that 
he could have then qualified as being of “distinguished merit 
and ability * * * to perform temporary services of an ex- 
ceptional nature” as now suggested by appellants (Br. 28). 
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Hence, the administrative record does not support appel- 
lants’ effort now to fasten responsibility for Mr. Lee’s volun- 
tary action in 1954 (changing his status to that of an exchange 
visitor) upon the Immigration authorities’ letter of April 23, 
1954 responding to a letter from Mr. Lee (which is now un- 
available). Mr. Lee’s letter, it is indicated, contained a spe- 
cific inquiry by Mr. Lee as to his “accepting an internship in 
a hospital in the United States beginning” July 1, 1954. 

Second, we contend, it is not Mr. Lee’s action in 1954, 
when he voluntarily applied for change of status to exchange 
visitor, that gives rise to his now being subject to the two- 
year-absence requirement. Application to his case of the two- 
year-absence requirement stems from his later actions in 1956, 
1957 and 1958, when he voluntarily and as a matter of intelli- 
gent choice applied for and secured extensions of stay as an 
exchange visitor subsequent to the date of the 1956 amend- 
ment. It is his acceptance on those later occasions of the de- 
termination that the two-year-absence requirement would 
apply in his case if he secured the extensions which, we be- 
lieve, estops him in any event from now challenging that 
determination. 

CONCLUSION 


Wherefore, it is respectfully submitted that the judgment of 
the District Court be affirmed. 
Ouiver GascH, 


United States Attorney. 
Car, W. BELcHER, 
Assistant United States Attorney. 
Gr ZIMMERMAN, 
Special Assistant United States Attorney. 
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THE GROUND OF THE ADMINISTRATIVE DECISION IS ERRONEOUS 


In his brief of some 42 pages, the appellee has devoted a single 


half-page paragraph to the validity of the regulation upon 


which the 


administrative decision is based, which indeed would be enough if it 


established that the regulation is proper. But it does not 


2 


Appellee argues that the regulation should be construed to say 
something which it does not say. He states (Br. 39): 
“* * * The current regulation must be taken as meaning 
this: 
“No exchange visitor admitted to the United States * * * 


before February 25, 1959 (* * * the effective date of the 
regulation * * *) could still have been enjoying exchange- 


visitor status in the United States on February 25, 1959 

* * * without having sought or procured an extension or 

extensions of stay as an exchange visitor after the enact- 

ment of the 1956 amendment. Hence * * * if still in the 

United States * * * (the alien is subject to the regulation)." 

This is to say that the regulation does not apply, as it reads, to 
any “alien who has had the status of an exc e alien in the United 
States” (24 F.R. 1375), but applies instead only to aliens who were in 


exchange visitor status on February 25, 1959. (Underlining supplied.) 


It suggests that the appellee who, being the Attorney General, has 
meticulously drafted regulations setting forth conditions for the admis- 
sion of aliens, for extending the periods of their admission, and for filing 


various types of applications for administrative relief (cf. 8 C.F.R. 245.1), 
intended his regulation of February 25, 1959, to cover exchange visitors 
who had “sought and procured an extension of stay * * * as an exchange 
visitor after the enactment of the 1956 amendment". 


The suggestion is made against the background of the implementing 
regulation which the Secretary of State adopted on August 21, 1956, 21 
F.R. 6270 (Appeliee’s Br. 29-30). This regulation, which was available 
to the appellee as'a model, expressly applies the 1956 amendment to an 
alien who has been granted "an extension of the period of his temporary 
admission”. In addition, the appellee had the benefit of the comment of 
the Senate Committee on Foreign Relations upon which he now relies 
(Br. 33-34). 


Needless to say, although Attorneys General may have had occa- 
sion to disavow their previous opinions (cf. McGrath v. Kristensen, 340 
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U.S. 162, 176), the appellee is a better legal draftsman than he now 

suggests. Had he meant to say what he now says he meant, the Attorney 
General had available to him the language with which to effect his mean- 
ing. For the reasons given in appellants’ brief, the regulation is invalid 


as a basis for the administrative decision. 


0. 


THE ADMINISTRATIVE REGULATION UPON WHICH THE APPELLEE 
RELIED IS INVALID FOR WANT OF COMPLIANCE WITH] THE 
ADMINISTRATIVE PROCEDURE ACT 


Appellee has chosen not to discuss, even for a half-page, appellants’ 
additional ground that the regulation was adopted in violation of the Ad- 
ministrative Procedure Act (See Main Br. pp. 23-26). His position, sub 
silentio, seems to be that regardless whether the regulation was properly 
adopted, the statute is a bar to the appellant and that the validity of the 
administrative decision should not now depend upon the regulation. 


This view of the function of judicial review of administrative deci- 
sions is, of course, in conflict with the Chenery rule, long since settled, 
and recently reaffirmed, both by the Supreme Court and |by this Court. 
See also Perkins v. Elg, 307 U.S. 325. 


Il. 


THE EXCHANGE ACT DOES NOT BAR THE GRANT OF 
PERMANENT RESIDENCE TO THE APPELLANTS 
Nonetheless, appellants meet the appellee on his ground. His argu- 
ment substantially is that the failure of Congress to deny exchange visitors 
eligibility to adjust their status to that of permanent residents under 8° 
U.S.C. 1255 was due to "an evident legislative oversight" (Br. 6), in Sec- 
tion 402(f) of the Immigration and Nationality Act, at 66| Stat. 276-277, but 
that this "oversight was correct(ed) by administrative practice and 
regulation” (Br. 7) with the promulgation of a regulation, 8 C.F.R. 214j.4, 
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17 F.R. 11495, which required exchange visitors, as a condition of their 
admission, to agree "not to apply * * * for adjustment of status to that 
of a permanent resident * * * |" (Br. 7-8) 


Although appellant, Dr. Lee, was admitted to the United States as 
a nonimmigrant student, by changing his status in 1954 to that of an ex- 
change visitor, appellee urges, he then became subject to the condition 
of 8 C.F.R. 214j.4 to agree not to apply for an adjustment of his status 
(Br. 38). The enactment of the 1956 amendment of the Exchange Act was 
not intended to bar the grant of an adjustment of status to exchange visi- 
tors, so the accompanying Senate Report (S. Rep. 1608, 84th Cong., 2nd 
Sess.) said, because this was already denied "by law" (Br. 8), but it was 


intended to prevent the issuance of immigrant visas to such visitors im- 


mediately following their departure from the United States to neighboring 


countries. (Br. 8-9) 


The 1956 amendment applies to appellant, however, appellee argues, 
because by extending his stay in the United States after 1956,appellant 
“acquired” exchange visitor status within the meaning of the statute. 
Finally, appellant “understood, accepted, and acknowledged that the 1956 
amendment was controlling as to his case” (Br. 23, 33, 39, 40), and so he 
is now estopped from challenging the correctness of the administrative 


decision. 


Appellants deal with these contentions seriatim. 


A. Appellee's Grounds Are Not Now Available to Su t his Decision. 


It should be noted, first, that the appellee here has chosen not to 
defend the administrative decision upon the ground relied upon by INS. 
When INS refused to accept and to act upon appellants’ applications for 
adjustment of status, the reason given, in explanation of the applicability 
of the regulation discussed under paragraph 1, was: 

“Dr. Lee had the status of an exchange alien and has not 


thereof.” (J.A. 3-4, 9.) 
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Here, appellee seeks to support his decision upon three other 
grounds: (1) That he became subject to the condition that| he agree not 
to apply for an adjustment of status in 1954; (2) That he became subject 
to the 1956 amendment by extending his stay in the United States from 
1956 on; and (3) That by extending his stay and "acknowledging the 
applicability” of the 1956 amendment, he is now estopped|from challeng- 
ing its effect. 


The proper application of the Chenery rule precludes reliance by 
the appellee or by the Court upon these substituted reasons. Vitarelliv. 
Seaton, 102 U.S. App. D.C. 316, 353 F.2d 338, reversed, 359 U.S. 335, 
359, 546, 547; Functional Music Co. v. Federal Communications Commis- 
__U.S. App. D.C. __, 274 F.2d 543, 548-549. 


sion, 


B. The Ommission in the Immigration and Nationality Act to Bar 
Adjustment of Status Benefits to Exchange Visitors May Not Be 
Regarded as a "C essional Oversight". 


In support of his argument that Congress intended to bar exchange 


visitors from having recourse to the provisions for alone of status 


in 8 U.S.C. 1255, appellee relies upon a summary of testimony before the 
Senate Committee on the Judiciary (Br. 5-6, referring to S. Rep. 1515, 


81st Cong., 2nd Sess., pp. 493-494). 


Whether the testimony of witnesses before a congressional com- 
mittee is to be taken as evidence of the congressional attitude is highly 
arguable, the more so when proposals of the witnesses have not been 
translated into legislation. Indeed, the failure of Congress in this cir- 
cumstance to heed the representations of the witnesses it has heard cannot 
be ascribed to oversight,:et least not by others, 1 but rather should be 
imputed to a deliberate decision. 


Especially not by the appellee. The Senate Report accompanying the Immi- 
gration and Nationality Act, S. Rep. 1137, 82nd Cong., 2nd SessJ, p. 3, reveals that 
the INS "assigned two experts who prepared a 525 page detailed analysis and com- 
ment on the bill and the Department of State set up a special subcommittee within 
the Department which performed a similar function * * *. In the course of numerous 
conferences in which the various suggestions and analyses were considered, S. 3455 
was further revised and each of the thousands of provisions w: checked." (Under- 
lining supplied.) 
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The more relevant legislative history is contained in the congres- 
sional reports on the adjustment of status provision. Appellants have 
already noted in their original brief (Br. 10-11) the congressional pur- 


pose to permit aliens "temporarily in the United States falling within the 


preferential categories of immigrants, such as ‘skilled specialists’ " to 
adjust their status 'to that of permanent residents without having to depart 
the country and then to reenter. H. Rep. 1365, 82nd Cong., 2nd Sess., 

p. 63. S. Rep. 1137, 82nd Cong., 2nd Sess., p. 26, is to the same effect. 
This language, of course, describes the appellants. 


That Congress has denied exchange visitors eligibility for suspen- 
sion of deportation is not, in itself, indication of an intent to deny them 
eligibility to adjust their status to that of permanent residents. While 
each of these proceedings is a method for an alien to become a lawful 
permanent resident of the United States, one is a substantive benefit, but 


the other is merely procedural. 


A suspension of deportation proceeding permits an alien who is 
illegally in the United States, upon meeting certain conditions, to become 
a lawful permanent resident if he has been in the United States for a 
specified number of years (7, 5 or 10), and if his deportation would result 
in exceptional and extremely unusual hardship to himself, or to certain 
relatives. 8 U.S.C. 1254. 


Thus, an exchange alien, were suspension of deportation not fore- 
closed to him, could become eligible for permanent residence merely by 
prolonging his stay in the United States for the prescribed period and 
establishing that his deportation would result in the described hardship. 
This is a substantive benefit which the exchange alien could acquire as 
the result of his admission to the United States, one which he would not 
otherwise be able to obtain. 


In order to obtain an adjustment of status to that of permanent 
resident, however, the exchange visitor must establish, as does any 
other applicant, that he is eligible to receive an immigrant visa and is 
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admissible to the United States for permanent residence) and that an 
immigrant visa is available to him both at the time of his application 
and at such time as the application may be approved. 8 U.S.C. 1255. 


The exchange alien, in this circumstance, obtains no substantive 
benefit by reason of his presence in the United States, which he could 
not secure before an American Consulate abroad. If Congress had for- 
bidden the adjustment-of-status method to exchange visitors when it 
enacted the Immigration and Nationality Act of 1952, under the original 
Exchange Act, the exchange visitors would still be eligible for immigrant 
visas. 8 U.S.C. 1255 merely eliminated the need for a iss round-trip 
to a neighboring country. Exchange visitors who adjust their status to 
that of permanent residents by reason of their eligibility to immigrant 
visas do not, in appellee's words (Br. 4), "gain permanent resident 
status as a consequence of their visiting in our midst", and therefore 
do not violate, as appellee fears, the "basic congressional mandate” of 


the original Exchange Act. 


In addition, it appears from the Senate Report 1515 upon which ap- 
pellee relies, that the mandate of the Exchange Act is directed toward 


exchange visitors "who receive assistance under the Government -financed 


program" (Br. 6). This is not the appellant, for he not only entered the 
United States as a nonimmigrant student, without government assistance, 
but even while in exchange visitor status, never received the benefit of 


government finances. 


Moreover, if there were, as appellee says, a congressional over- 
sight in the Immigration and Nationality Act of 1952, there should be 
some evidence that Congress so regarded it when the 1956 amendment 
was enacted. Far from admitting that Congress had overlooked a modi- 
fication of the Exchange Act to bar adjustment of status to exchange 
visitors, the Report accompanying the amendment stated (S. Rep. 1608, 
84th Cong., 2nd Sess., pp. 3, 4): 
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* * * The Committee was concerned that S. 2562 as 
introduced2 might have been construed as applying not 
only to future exchange visitors but to those individuals 
who may have acquired exchange visitor status prior to 
the enactment of the measure. It was felt that to attach 
a requirement of 2 years’ waiting after an exchange 
visitor has left the United States would be to impose 
a condition with respect to those now in the countr 
which was not applicable at the time they accepted ex- 
change-visitor status and which might have induced 
them to refuse it. (Underlining supplied.) 


“Accordingly, to make clear that the measure was not 

intended to be retroactive, the committee (added the 

clause which provided that the amendment) * * * shall 

apply only to those persons acquiring exchange visitor 

status subsequent to the date of enactment hereof." 

Thus, Congress specifically preserved the right of exchange visitors 
within the United States prior to June 4, 1956, to obtain an adjustment of 
their status to that of permanent residents, regardless whether they had 
been admitted after the enactment of the Immigration and Nationality Act 


of 1952. 


In view of these express words by Congress, examined against the 
distinction between suspension of deportation and adjustment of status, 
appellee’s argument that there was "an evident congressional oversight" 
in the Immigration and Nationality Act of 1952 seems wanting. 


C. INS is Without Authority to "Correct" Congressional Oversight in 
Any Event, and its Regulation, 8 C.F.R. 214j.4 Cannot be Invoked 


Against Appellants. 
tion is Invalid. Needless to say, even were there 
congressional oversight, its correction is no more the function of the 
executive than it is of the judiciary. Iselin v. United States, 270 U.S. 
245, 250; Slough v. Commissioner of Internal Revenue, 147 F.2d 836, 
839 (6th Cir.). 


2 It included a bar to adjustment of status, as well as to eligibility to immigrant 
and a specified nonimmigrant visa. 
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The "administrative practice and regulation" which INS devised to 
"correct the Immigration and Nationality Act's oversight", the provisions 
of 8 C.F.R. 214j.4 (Br. 7), are therefore not a valid bar to appellants’ ap- 


plication for adjustment of status. 


Appellee attempts to draw support for the regulation by suggesting 
that it corresponded with the ''State Department's practice in seeking to 
carry out the legislative objective of Section 201 of the Exchange Act” 
and by relying upon language in S. Rep. 1608, 84th Cong., 2nd Sess., p. 2, 
which he says "stated with accuracy (i.e., if the regulation is accepted as 
being a valid implementation of the law): 

1 * * * Exchange visitors are prevented by law from changing 

their status * * *'." (Br. 7-8) 

The reference to State Department policy, which is|contained in 
S. Rep. 1608, is not substantiated by the regulations of that Department. 
Indeed, it is not without significance in view of the stress which the ap- 
pellee lays on other pages of his brief upon "consistent and contempora- 
neous construction of the statute” (Br. 22, 38), that the Secretary of State, 
unlike INS, did not extract any condition from exchange visitors that they 
not apply for adjustment of status or for immigrant visas. All that he did 
was to require, as he did of all nonimmigrants, that exchange visitors 
establish that they are bona fide nonimmigrants and intended in good faith, 
and were able, to depart the United States at the end of their stay. Cf. 

22 C.F.R. 41-41, 42, (1952 ed.), 17 F.R. 11575. 


It was aS aresult of the absence of a statutory and a regulatory prohi- 
bition, as appellee has noted from S. Rep. 1608, that there was "nothing 
to deter (exchange visitors) from qualifying for an immigration visa after 
leaving the United States and from being readmitted immediately from a 
neighboring country such as Canada or Mexico". (Br. 8) 


Moreover, INS itself assisted exchange visitors in| becoming perma- 
nent residents of the United States by permitting them to qualify for the 


procedure known as preexamination and voluntary departure. 8 C.F.R. 
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Part 142 (1949 ed.), 8 C.F.R., 1957 Supp. 235a.1, 20 F.R. 3496. The 


combination of the application for preexamination (which determines that 
the applicant is admissible to the United States) and voluntary departure 
(which permits the exchange visitor to leave the United States voluntarily) 
before the INS, with an application for the issuance of an immigrant visa 
before an American Consulate in Canada provides an interrelated proceed- 
ing which assures the exchange visitor that he will be readmitted to the 
United States as a permanent resident before he terminates his stay in 
this country. The procedure is so arranged that its beneficiaries 
frequently depart and reenter the United States on the same day. 


There is thus neither consistent nor contemporaneous construction 
of the statute which would justify the imposition of 8 C.F.R. 214j.4 upon 


entering exchange visitors. 


Appellee’s reliance on S. Rep. 1608 also is misplaced. If its state- 
ment that "exchange visitors are prevented by law from changing their 
status” (underlining supplied) is used in "its broad common meaning”, 3 
its observation is clearly wrong. For by any common understanding of 
the words, an exchange visitor who has become a permanent resident of 
the United States as a result of a one-day round-trip to Canada under the 


preexamination procedure has obviously "changed his status". 


If the statement is meant in the technical sense in which the term 
adjustment of status is used in 8 U.S.C. 1255 and 8 C.F.R. 214j.4, the 
language of the Senate Report is also questionable. If the phrase by law 
is interpreted to include a regulation,* there was no regulation which 
“prevented exchange visitors” from changing their status. As we have 


= Cf. Appellee’s argument that the term a 
the 1956 amendment is used in this sense. (Br. 34.) Unless his construction of 
words is to take on "chameleonic characteristics” (Brownell v. Tom We Shung, 
352 U.S. 180, 185), consistency would require that he use the same standard of 
interpretation for both terms. See infra, p. 16. 


4 Which, in this context, is not free from doubt, although regulations have 
“the force of law". Cf. United States v. Mersky, 361 U.S. 431, 437, 444, et seq.; 


Columbia Broadcasting System v- United States, 316 U.S. 420. 
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noted in our original brief (fn. 6, p. 23), if there were sucha prohibition, 
whether by regulation or by statute, there would be no need to require 
exchange visitors, as 8 C.F.R. 214j.4 insists, to agree not to apply for 

a change of nonimmigrant status or for adjustment of status. 


Nor can it be said with accuracy that 8 C.F.R. 214). 4 prevents 
exchange visitors from changing their status. What bars an adjustment 
of status to the exchange visitor who has been made to comply with that 
regulation is his own agreement. The doctrines of waiver and estoppel 
obviously would be invoked against him, not a non-existent prohibition 


in the regulation. 


That the distinction is substantial and is not unknown both to Congress 
and to the appellee appears from language which each has used in the statute 
and in regulations. The Exchange Act itself, for example, in express lan- 
guage provides that exchange aliens "shall not be eligible for suspension 
of deportation”. 22 U.S.C. 1446 (1952 ed.). Similarly, the regulation 
which is under direct challenge in this appeal provides that "no alien 
who has had the status of an exchange alien in the United States may apply 
for adjustment of status * * *"". 24 F.R. 1375. 


Mention should also be made of an apparent contradiction in S. Rep. 
1608. In explaining why it felt that the 1956 amendment should not be 
retroactive, as we have noted earlier, the Senate Committee on Foreign 
Relations declared its concern that its provisions (including the ban on 
adjustment of status) should not apply “to those individuals who may have 
acquired exchange visitor status prior to the enactment of the measure". 


The Committee expressly stated that it did not seek to: 


"impose a condition with respect to those now in the countr 
which was not applicable at the time they accepte exchange 
visitor status and which might have induced them to refuse 
it." S. Rep. 1608, 84th Cong., 2nd Sess., pp. 3, 4 (underlin- 
ing supplied). 


Obviously, if exchange visitors then in the country (in 1956) were 
already "prevented by law from adjusting their status" at all, a statute 


12 


which permitted them to adjust their status upon obtaining a waiver or 
upon living outside the United States for a period of two years would be 
beneficial to the alien. The prohibition against its retroactive applica- 
tion which Congress wrote into the amendment would have been super- 


fluous. 


All that can ‘be said of the statement that exchange visitors are 
prevented by law from adjusting their status is that it is only one among 
other errors contained inthe report. Cf. infra at pp. 17-18 and Appellants’ 
main brief, pp. 19-20. 


2. Even if valid, 8 C.F.R. 214j.4 cannot be invoked inst 
appellant. As appellants have noted in their main brief (fn. 2, p. 12), 


they have never “agreed not to apply for adjustment of status". They 
were each admitted as nonimmigrant students. If appellant, Dr. Lee's 
change of status in 1954 and extensions of stay from 1956 on were 
regarded in effect as new admissions, as appellee now says (Br. 35-56), 
they were not so regarded at the time by INS, for it at no time required 
the appellant to comply with the "special condition of admission" set 
forth in 8 C.F.R. 214j.4. 


But appellee argues that appellant is inhibited by the provisions of 
that regulation anyway because 8 C.F.R. 248.16(d)(1952 ed.) requires that 
when a change of nonimmigrant status is granted the exchange visitor 
becomes “subject! to the terms and conditions applicable generally to 
such classification”. (Br. 21, 38.) 


There are two flaws inthis argument. One is that it assumes that 
a reclassification of an alien from one status to another is equivalent to 
a new admission.’ This clearly is not so. The statutory and regulatory 
provisions for each are distinct. Cf. 8 U.S.C. 1184 with 8 U.S.C. 1258, 
and 8 C.F.R. 214, generally with 8 C.F.R. 248. See especially 8 C.F.R. 
248.1(b) (1952 ed.), which requires that an applicant for a change of 
classification be "lawfully admitted to the United States as a nonimmi- 


grant”. 
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The second is that even if 8 C.F.R. 248.16(d) is accepted as requir- 
ing that the appellant be "'subject to conditions of admission", when he 
was reclassified as an exchange visitor in 1954, it does not, without more, 
bind him to an agreement which he did not in fact make. The requirement 
that the reclassification "be subject to the terms and conditions” of 8 C.F.R. 
214j.4 can be taken to mean only that the appellant must be required by the 
INS to agree not to apply for adjustment of status. This is to say that if he 
were not to enter into the required agreement, the reclassification would 


not be granted. 


Inasmuch as it is undisputed that appellant has never made the 
agreement contemplated by 8 C.F.R. 214j.4, one of two conclusions must 
follow: Either INS regarded the agreement as unnecessary in the case of 


a nonimmigrant alien already admitted to the United States” or the change 


of the appellant's status from that of a nonimmigrant student to that of an 


exchange visitor was granted in violation of the regulations.® 


It bears repeating here that appellant's entry to the United States 
was not financed by government funds, nor was his departure from Korea 
conditioned upon his coming to the United States for training as a physician 
and returning to that country to utilize that skill’ (Br. 25). In these cir- 
cumstances, the imposition of 8 C.F.R. 214j.4 upon appellant in 1954 may 
have been regarded by INS as unwarranted. 


For the reasons we have given, therefore, appellants believe that 
8 C.F.R. 214j.4 may not be relied upon by the appellee as a ground for 
refusing them an adjustment of status to that of permanent residents. 


> Apart from "generally applicable conditions", 8 C.F.R. 248.16(d) permits 
the District Director to impose "such other terms and conditions * * * (as he) 
deems appropriate". 


C If the latter conclusion is correct, then appellant is not subject to the 1956 
amendment for this additional reason. 


“f Appellant was admitted to the United States to study theology. (J.A. 9, 11.) 
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The 1956 Amendment Does Not Encompass an Exchange Visitor 
Who Merely Extends His Stay in the United States. 


Who Merely Extends His Stay m ihe United se —__—— 

Appellee has avoided a response to appellants’ argument that there 
is no need to refer to legislative history where the statutory language is 
clear (Main Br. 17-18), citing Ex Parte Collett, 337 U.S. 55, 61, and 
Abell v. ncer, 96 U.S. App. D.C. 268, 225 F.2d 568, 570. 


Instead he places heavy reliance upon the sentence in S. Rep. 1608 
which states that the extensions of stays in the United States are not pre- 
cluded from the application of the 1956 amendment and urges that the 
term “acquiring” in the statutory phrase "acquiring exchange visitor 
status after admission” is to be given a "broad common meaning" 

(Br. 34-35). For support of his view that the 1956 amendment bars 
appellant from an adjustment of his status, he looks to "consistent and 
contemporaneous construction” of the amendment (Br. 38), and seeks to 
invoke a presumption in favor of a "consistent administrative practice" 


and the judicial hospitality given to "remedial legislation" (Br. 37). 


1. The legislative history of the 1956 amendment discloses no 


tit SS SS OSS 


ment-financed program. It is far from certain that the complete legisla- 
tive history of the 1956 amendment indicates, as appellee claims, that 
exchange visitors in the United States on the effective date of the amend- 


ment were required to elect between leaving the United States "upon the 
expiration of the last period of temporary stay granted them prior to the 
amendment" or become bound by its provisions (Br. 34.). 


Appellants have previously referred to the concern of the Senate 
Committee on Foreign Relations for aliens who had previously "acquired 
exchange visitor status” and are "now in the country". S. Rep. 1608, op. 
cit. p. 4. There must, therefore, be a resolution of a conflict between an 
intent to avoid retrospective effect of the amendment upon exchange aliens 
in the United States and the legislative purpose to implement the exchange 


visitor program. 
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Equally significant for the applicability of the 1956 amendment to 
the appellants is the fact that the legislative concern for the exchange 


visitor program was directed toward aliens who had "receive(d) assistance 


under the government-financed program" (Br. 6, quoting from S. Rep. 1515, 
pp. 493, 494) and who were “brought to the United States") under the ex- 
change visitor program" (Br. 9, quoting from S. Rep. 1608, p. 2), and who 
showed a "reluctance to depart from this country in accordance with the 
terms of their admission” (Br. 10, quoting from remarks of Rep. Frances 
E. Walter, 105 Cong. Rec. 1952-1953). 


Appellants, as has been indicated, are in neither of these categories. 
They were not brought to the United States under the exchange visitor pro- 
gram. Neither the Korean government nor the United States government 
has financed their stay in the United States. Neither their admission to 
the United States, nor the change of status to exchange visitor in 1954, 
was conditioned upon an agreement to eschew permanent residence in 
this country. All that appellant, Dr. Lee, sought, as has been set forth 
in his main brief (p. 2, 21, 26-27) was permission to work as an intern 
in a hospital in the United States. 


Even were full weight to be given to the sentence upon which appel- 
lee relies, it cannot be said that the legislative history indicates that ex- 
change aliens who extend their stay "must comply with the amendment’s 
two-year absence requirement (unless waived)". (Br. 33.) All that can 
be said is that in a context which indicates a congressional concern for 
aliens who had been brought to the United States as exchange visitors 
under a government-financed program, the proviso which bars a retro- 
spective application of the 1956 amendment "is not intended to preclude 
(its) application" to exchange visitors who extend their stays. 


Clearly, this indicates a permissive application of the 1956 amend- 
ment to those exchange visitors who have extended their stays in the 
United States. As the appellee misinterpreted the 1956 amendment when 
he drafted the amendment to 8 C.F.R. 245.1(24 F.R. 1375) to impose a 
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bar upon applications for adjustment of status to any alien who has had 
the status of exchange visitor in the United States and when he refused 
to accept appellants’ applications upon that ground (supra, pp. 4-5) so 
he now is misreading the legislative history and the statute to say that 
it provides for a mandatory application of the 1956 amendment to the 
appellants. 


ing” in the disputed proviso has the “broad common meaning of "gaining 
by any means’ "(3r 34). His reasons are that (1) as used, it does 


service as well for the word “admitted” appearing in an earlier sentence 
(Br. 34). (2) that it was the Committee on Foreign Relations which drafted 


the proviso and so no “technical” meaning should be imputed to the term 
(Br 35). and (3) that contrary to appellants’ assertions (Main Br. 14-17), 
the immigration statutes and regulations, the congressional understanding 
and administrative practice make no ‘material distinctions” between the 
acquisition of a status and its extension and "equate (them) for all practical 


purposes” (Br. 34-37). 


Appellee’s first reason is obviously a non sequitur. An alien who 
has been issued an exchange visitor's visa by an American Consul abroad 
(See 22 C.F.R. 41.41) surely "acquires exchange visitor status" when he 
has been "admitted as an exchange visitor". Thus, there can be no ques- 
tion as to the appropriateness of the use of the word acquiring as employed. 
But it is not correct to say, as appellee does (Br. 34), that because acquir- 
ing includes both “gaining exchange visitor status at time of admission” 
as well as "by some means * * * after admission", the securing of "an 


extension of stay”’is one of the means of acquiring exchange visitor status. 


Nor does appellee’s second argument bear analysis. He says that 
because it was the "Senate Committee on Foreign Relations which drafted 
the proviso, the term ‘acquiring’ should not be construed in any technical 
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way" (Br. 35). First, it should be noted, as appellee has, albeit in 
another connection (Br. 4), that the prohibition of suspension of deporta- 
tion to exchange aliens in the Exchange Act of 1948, originated ina 
"technical amendment" made by the Senate Committee on Foreign Re- 
lations to the legislation after it had been first reported |to the Senate. 

S. Rep. 811, 80th Cong., 2nd Sess., 2 U.S. Code Cong. Serv. 1011, note 

2 at 1017-1018. 


The revision of a “technical amendment", which is what the 
1956 legislation was intended to be, cannot be said to be less "technical" 
than the original statutory provision. 


The significance of the fact that the Senate Committee on Foreign 
Relations is involved, rather than the Judiciary Committee, is not at all 
that the words of the amendment should not be given a meaning derived 


from their context in immigration law and practice. : 


As the appellee 
notes (Br. 37), the 1956 "amendment followed an Executive Recommenda- 
tion" which here presumably would include the Department of Justice as 


well as the Department of State, the two departments which are respon- 


sible for the implementation of the relevant statutes. ses the meaning 
d have been 


which Congress intended for the statutory language wo 
carried over from that intended by the expert executive |\draftsmen of 
the language. Cf. Perez v. Brownell, 356 U.S. 44, 56. 


The same authority, however, cannot be invoked for the observa- 
tions contained in its legislative report. Apart from the report’s mis- 
conception of the distinction between acquiring status and extending the 
term of a status already acquired (Main Br. 19-20), appellants have 
noted earlier, the report's error in stating that "exchange visitors are 
prevented by law from changing their status (supra, pp. |10-12), and its 
statement implying, in disregard of 8 C.F.R. 214j.4, that exchange 


S Appellants have previously cast doubt upon binding force of its statement 
in S. Rep. 1608 that "extensions of stay"' are encompassed by the 1956 amend- 
ment (Main Br. 19-20). 
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visitors now in the country (in 1956) could secure an adjustment of status 
under 8 U.S.C. 1255 (supra, p. 11), as well as the imprecision of its 
suggestion that exchange aliens who merely apply for extensions of stay 
are barred by the 1956 amendment. (Main Br. 20.) 


This is to say only that statutory words are drafted with more care 
than legislative reports. In the circumstances here, the confusion revealed 
by the Senate Report should not be carried into the meaning of a term which 
has had a long-settled usage in immigration law, regulation and practice. 


Moreover, if appellee is correct in suggesting that the term 
acquiring’, as he dissects the statutory clause,? is to be given "its 
broad common meaning”, it would be virtually the only non-technical 


term in the entire amendment. 


The meaning of every phrase in the amendment, which pertains to 
aliens, is derived, without exception, from provisions of the Immigration 
and Nationality Act or the Exchange Act, and the corresponding administra- 
tive reguiations, viz: "Admitted as an exchange visitor under this section”, 
8 U.S.C. 1101(a)(15), and 22 U.S.C. 1431; “acquiring exchange visitor status 
after admission”, 8 U.S.C. 1258 and 22 U.S.C. 1431; "eligible to apply for 
an immigrant visa”, 8 U.S.C. 1101(a) 16, 1153, 1181, 1182; or for a "non- 
immigrant visa under Section 1101(a)(15)(H) of Title 8, 8 U.S.C. 1101(a) 
(15)(H); “adjustment of status to that of an alien lawfully admitted for 
permanent residence", 8 U.S.C. 1255; "cooperating country or countries", 
22 U.S.C. 1431, 1446. 


In this legislative context, it asks too much to request that the term 
“acquiring exchange visitor status” be given the “broad common meaning 
of to gain by any means”. 

The judicial decisions which appellee cites (Br. 34-35) in support 
of his construction are not apposite to the present statute. In Helvering v. 


7 The statutory language under analysis, of course, is not merely the word 
“acquiring” (Br. 34-35), but is the clause "persons acquiring exchange visitor 
status”. 
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San Joaquin Fruit and Investment Co., 297 U.S. 496, 499, the Court stated: 
"The word ‘acquired’ is not a term of art in the law of real property". So 
too, was the observation in Kingel v. McGowan, 188 F.2d |734, 736. Neither 
is National Surety Co. v. McGreevy, 64 F.Supp. 899, 901, of any help to 
appellee for it construes the word "acquire" in a surety bond and defines 


the word, not according to the broad usage in Webster's ie International 


Dictionary, "to gain by any means", but ina much more imited sense as 


meaning "to become the owner of". 


In support of his position that there is no material distinction be- 
tween the acquisition and the extension of a status,19 appellee has chosen 
to ignore the regulations which distinguish between "extension of period 
of temporary admission" [8 C.F.R. 214.4 (1952 ed.), which, as amended 
by 19 F.R. 9174-75 (1954) and 21 F.R. 2968 (1956), was in effect at the 
time of the 1956 amendment] and "change of nonimmigrant classifica- 
tion" [8 C.F.R. Part 248 (1952 ed.)]. Instead his argument, it does not 
seem unfair to summarize, is that because the regulations require an 
applicant for extension of stay to show that he is admissible to the United 
States, each extension is in effect a new admission with a "new inspection 


: and a new determination of admissibility”. (Br. 35-57) 


The first answer to this is that were it so a nonimmigrant student 
at the end of his temporary period of admission in that status could 
secure an extension of his stay in the United States as an exchange-visi- 
tor, if he were otherwise eligible without first obtaining a| change of his 
nonimmigrant student status under 8 C.F.R. 248. The statute, 8 U.S.C. 
1258, and the regulations, 8 C.F.R. 248, each preclude this procedure. 


The second answer, as we have previously stated (Main Br. 15-17), 
is that both the statute, 8 U.S.C. 1184, and the regulations, 8 C.F.R. 214.4, 
require as a condition of an extension of stay that a nonimmigrant be "main- 


taining the status under which he was admitted or permitted to remain”. 


Ny Appellee refers to "acquisition of status at time of admission" (Br. 35, 36). 
This is not relevant here for appellant "acquired his exchange status" not at the 
time of his admission, November 15, 1953, but when his change of status applica- 
tion was approved, June 18, 1954 (J.A. 8, 9). 


20 


Two elements are thus involved: The alien must have been "'ad- 
mitted" to the United States. He must be maintaining the "status under 
which he was admitted, or which he subsequently acquired under 8 U.S.C. 
1258". See 8 U.S.C. 1184. 


To say that an extension of stay is a "new admission” is a fiction 
which finds no support in any statutory language, in the words of any 
regulation, or in the documents issued by INS. For example, see the 
temporary entry permit (J.A. 9, 10) which under item 23 states appel- 
lant's “date of admission to U.S." as "ADMITTED NOV. 15, 1953". This 
date is not changed when extensions of stay are granted, nor is the date 
of the extension recorded in immigration records as a "new date of ad- 
mission”, but are noted merely as "stay extended to (date of extension)." 


(Administrative record.) 


3. Neither the administrative construction of the 1956 amendment 


nor the administrative ractice has been consistent and, in the circum- 


stances here, appellee's decision is entitled to no presumption of correct- 
ness. Appellee inexplicably states that "both the Department of State and 
the Immigration and Naturalization Service have consistently applied the 
1956 amendment * * *.” 


The inaccuracy of this statement is seen by a comparison of the 
implementing regulations which the two departments adopted. As appel- 
lants have previously noted (Main Br. 12), from the date of the amendment 
on June 4, 1956, until February 25, 1959, INS adopted no regulations to 
implement the new conditions required by the statute. = 


11 on October 20, 1956, it amended 8 C.F.R. 214.4 to relieve exchange visitors 
of their agreement ot to seek adjustment of status if they obtained a waiver. This 
amendment, for reasons we have urged earlier, supra. Dp. 11, and as can be observed 
from reading it on its face, did not forbid an adjustment of status, but merely denies 
admission to the United States of an exchange visitor who fails to execute the re- 
quired agreement. This would seem to be a questionable method of implementing 
the statute. In any event, this prohibition preceded the 1956 amendment. 
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The regulation which INS ultimately adopted is the one challenged 
here, which, far from denying adjustment of status to exchange visitors 
who were admitted or acquired their status after June 4, 1956, instead 
barred an adjustment to any alien "who has had the status of an exchange 
alien". 24 F.R. 1375. 


By contrast, the State Department framed its regulation to apply 


specifically to an alien "who was admitted into the United States (as) 


* * * or who otherwise acquired the status of (,) an exchange visitor 
subsequent to June 4, 1956." 22 C.F.R. 42.42, (c), (1958 ed.) 21 F.R. 
6270. 


In addition, the State Department's regulation, eo nomine, included 
within its terms "any alien granted an extension of the period of his 
temporary admission". However, instead of accepting the statutory date 
provided in the 1956 amendment, it selected the effective |date of the pub- 
lication of its regulation, September 21, 1956, as the cutoff date for 
exchange visitors to obtain extensions of their stays. ibid. 


Apart from the conflict between the two departments in their inter- 
pretation of the 1956 amendment, INS has, in fact, granted adjustments 
of status to exchange visitors since the date of the 1956 amendment but 
before the date of its 1959 regulation. 


Anomalously, the beneficiaries were those exchange visitors who 
did not seek extensions of their stays in the United States after June 4, 
1956. The provisions of 8 U.S.C. 1255 permitting an adjustment of status 
were amended by the Act of August 21, 1958, 72 Stat. 699, to make it avail- 
able to aliens who no longer were maintaining their status as nonimmi- 
grants. Thus, an exchange visitor who had been admitted to the United 
States prior to June 4, 1956, but who continued to remain, even though 
illegally, by failing to secure an extension of his stay, was eligible to 
adjust his status to that of a permanent resident under 8 U.S.C. 1255, 
as amended. 
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The construction of the 1956 amendment which the appellee now 
urges. therefore, would have the effect of rewarding with permanent 
residence the exchange visitor who ignored the requirement of the statute 
and regulations that he secure permission to remain in the United States 
when his stay expired, but forbidding this status to the exchange visitor 
who conscientiously obtained extensions of his stay when required. 


Appellee also urges that the "consistent administrative practice” 
is favored with a presumption against which the appellants must make a 
"clear showing that it is erroneous". (Br. 37) 


Appellants believe that they have abundantly met that burden. Even 
so, appellee errs in his statement of the weight to be given to the admin- 


istrative practice. 


While this question has been the subject of much judicial opinion 
(see Skidmore v. Swift & Co., 323 U.S. 134, Federal Maritime Board v. 
Isbrandtsen, 356 U.S. 481, and T.I.M.E. v. United States, 359 U.S. 461), 


—_——_—_—__—" 
appellee overstatés the importance of the executive interpretation. The 
criteria were set forth in the Skidmore decision: 

“The weight of such a judgment in a particular case will 

depend upon the thoroughness evident in its consideration, 

the validity of its reasoning, its consistency with earlier 

and later pronouncements, and all those factors which 

give it power to persuade, if lacking power to control." 

(323 U.S. 140) 

Here, there is a naked regulation which was adopted without the 
benefit of adversary proceedings or a hearing (Cf. Gibson Wine Co. v. 
Snyder, 90 U.S. App. D.C. 135, 194 F.2d 329), bearing solely upon the 
issue whether a statute should apply retrospectively. The issue here is 
free from the complex wage and rate fixing, radio regulation, labor 
management, tariff and other economic, fiscal and social questions on 
which guidance is normally sought from the administrative agencies. 
The administrative interpretation of the present statute has none of 
the elements of persuasion which are required to give its determination 
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weight. Indeed, as Norwegian Nitrogen Products Co. v. United States, 
288 U.S. 294, 315, states: 
"x * * Administrative practice does not avail to overcome 


a statute so plain in its commands as to leave nothing for 
construction." 


That is the case here. 


4. Judicial hospitality does not require a retrospective application 
of the statute. Finally, appellee urges that because the 1956 amendment 
was intended to "plug a loophole" in the original Exchange Act, its con- 
struction should be given “hospitable scope”. (Br. 37) 


None can doubt the axiom. But here there are competing interests 
to be resolved. 8 U.S.C. 1255, which also is in issue, similarly isa 
remedial statute, designed to facilitate permanent residence for aliens, 
as are the present appellants, who have been determined to be "urgently 
needed in the United States" by the appellee himself. (J.A. 2, 5-6) 


Moreover, as appellants have indicated in their main brief (Br. 22) 
the construction which the appellee urges, if there is doubt as to amend- 
ment's applicability to extensions of stays, would have a retroactive effect 
upon those aliens who had already acquired their status as exchange visi- 


tors. 


The implementation even of remedial legislation cannot justify its 
retrospective application "except upon the clearest mandate”. Claridge 


Apts. Co. v. Commissioner of Internal Revenue, 323 U.S. 141, 164. 


For the reasons given above and in appellants’ main brief, it is 
submitted that the statutory term "persons acquiring exchange visitor 
status" does not encompass aliens who merely extend such a status 
already acquired. 
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IV. 


THE pocEae OF EQUITABLE ESTOPPEL MAY NOT BE 
USED TO PREVENT APPELLANTS FROM CHALLENGING 
AN ERRONEOUS INTERPRETATION OF THE STATUTE 


As a further basis for sustaining the administrative decision 
appellee argues that appellants are estopped from challenging the 
legality of the denial of their applications for adjustment of status 


upon two grounds. 


The first is that the immigration authorities relied upon appellant, 
Dr. Lee's, “acknowledgment that he understood and accepted the two-year 
foreign residence jimitation imposed by the 1956 amendment (and) exer- 
cised their discretion in his favor and granted him further extensions of 


' 


stay as an ‘exchange visitor’ " (Br. 39-40). 


The second ground is that appellant accepted the administrative 
determination that he was governed by the 1956 amendment by seeking 


a waiver under its first proviso. 


A. The Securing of an Extension of Stay Does Not Estop Appellants. 


As to his first ground, appellee cites the familiar rule that "one 
who voluntarily proceeds under a statute or regulation and obtains 
benefits thereunder is ordinarily estopped" from challenging it. (Br. 40) 


However, he has mistaken the statute and regulation in question. 
Appellants secured extensions of stay pursuant to Section 214 of the Im- 
migration and Nationality Act, 8 U.S.C. 1184 and 8 C.F.R. 214.4 (1952 ed.), 
as amended by 19 F.R. 9174-75 (1954), 21 F.R. 2968 (1956). 8 C.F.R. 
1957 Supp. 214.4, and 8 C.F.R. 214.4 (1958 ed.). Cf. 23 F.R. 5815-17 
(August 1958) with 23 F.R. 9123 (November 1958). 


The regulation which appellant challenges is the amended 8 C.F.R. 
1959 Supp. 245.1 published in 24 F.R. 1375. The statute involved, of 
course, is 22 U.S.C. 1431, 1446. Appellants’ extension of stay were not 
derived from either. (Cf. 8 C.F.R. 214.4 authority with 8 C. F.R. 214j 


authority.) 
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Appellee's principle is thus misapplied here. 


Moreover, the regulation under which the appellant secured his 
extensions of stay, as has been observed earlier (supra, |p.12-14 are bare 
of any requirement, explicitly or implicitly, that he agree not to seek an 
adjustment of status to that of permanent resident at some time in the 
future. Compare with 8 C.F.R. 214j.4 relating to admission. 


Appellee says, however, that appellant is bound by| the “notification 
(which) was furnished (to him) before the Immigration authorities” would 


act upon his request for an extension of stay (Br. 23, 39). 


But the notice which INS served upon appellant does not establish 
a basis for estoppel. All that it required was an "acknowledgment that 
he had been informed" that the INS regarded extensions of stays after 
September 21, 1956 (sic) as covered by the 1956 amendment. 


This is no more than an acknowledgment of notice of the INS inter- 
pretation of the 1956 amendment. Such an acknowledgment, it need not 
be said in a Court of Appeals, is not to be construed as an acceptance of 
acondition (Br. p. 23). 


In any event, the law is settled that even where a person accepts 
"an invalid condition, imposed by a regulatory authority, (he) does not 
thereby waive the right to rely on the statute and the right later to de- 
nounce the provision which contravenes it.” California Oregon Power Co. 
v. Federal Power Commission, 99 U.S. App. D.C. 263, 239 F.2d 426, 434, 
citing People's Bank v. Eccles, 82 U.S. App. D.C. 134, 136, 161 F.2d 636, 
644, rev'd. on other grounds, 333 U.S. 426; see also Standard Airlines v. 


Civil Aeronautics Board, 85 U.S. App. D.C. 29, 177 F.2d 18. 


As to appellee's second ground for invoking estoppel, it cannot be 
said that appellant obtained any benefit from filing an application for a 


waiver. As appellee notes (Br. 40), the request for a waiver was denied. 


In addition, appellant's act in applying for a waiver in March, 1958, re- 
sulted in the termination of his lawful status in the United States as an 
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exchange visitor which was not to have expired until December 30, 1958. 
(See Administrative Record.) On August 29, 1958, the District Director 
of the INS advised appellant: 


"Your application for waiver of the two-year foreign resi- 
dence requirement of Public Law 555, 84th Congress, has 
been denied.’ You now do not have a lawful status in the 
United States.” 
Thus, appellant not only obtained no benefit from his having filed 
an application for a waiver of the two-year residence requirement, but 


he incurred a disability. 


It is axiomatic that a party asserting estoppel must establish that 
he has been prejudiced by the conduct of the person to be estopped. Cf. 
Goodman v. Dicker, 83 U.S. App. D.C. 353, 169 F.2d 684; Parker v. Sager, 
85 U.S. App. D.C.'4, 174 F.2d 657. Estoppel must rest upon substantial 
grounds “‘not on technicalities”. Ashwander v. Tennessee Valley Authorit 


297 U.S. 288, 323. 


Appellee has shown no such prejudice. 


Vv. 


APPELLANT HAS, HOWEVER, BEEN DISADVANTAGED 
BY THE ERRONEOUS AND INCOMPLETE ADVICE 
GIVEN BY APPELLEE 

The same cannot be said for the appellant. As appellants have stated 
in their main brief (Br. 26-29), the "instructions (of INS led the appellant 
to apply) for a change of (his) nonimmigrant status from that of a student 
to that of an exchange visitor" (J.A. 8), when all he sought was permission 
to accept “an internship in a hospital" (J.A. 11). 


Appellee, still insisting the advice was correct, relies upon an 
administrative record which shows the appellant's intended course of 
action either at the time he was admitted to the United States as a non- 
immigrant student or at the time, in reliance upon the INS advice, he 
sought exchange visitor status. (Br. 41-42) 
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The question, however, is not what the appellant intended to do 
when he was first admitted to the United States, or what course he chose 
when he was advised that to accept employment as an intern, he must be- 
come an exchange visitor. 


It is whether, in the words of Moser v. United States. 341 U.S. 41, 
47, he "had an opportunity to make an intelligent election| between the 
diametrically opposed courses required as a matter of strict law”. 


This is to say that had the appellant known that there were available 
to him other methods by which he could "accept employment as an intern", 
he would have had the opportunity to modify his plans in order to qualify 
for whichever method he elected. 


It is no answer, indeed, it is speculative to say now that appellant 
would not have been "entitled" or "qualified" for other classifications of 
nonimmigrant status or for permanent residence (Br. 41). 


Appellee misconstrues appellant's ground of estoppel. It is not 
that INS mistakenly informed him that he was entitled tojor qualified for 


exchange visitor status only.1? It is rather that INS erroneously advised 


him, in effect, that he was eligible to apply only for that status. 


When that advice was given, appellant was equally eligible to apply 
for the other methods of adjusting status which the appellant has set forth 
in his main brief(Br. 28). Had he been armed with that knowledge, as 
has just been indicated, appellant would then have been able to make an 
"intelligent election" as to which course to follow. It is because he was 
deprived of that election by the acts of INS that the appellee is estopped 
from invoking appellant's status as an exchange visitor to his detriment. 


Appellee says finally that it was not the change of status in 1954 
which gives rise to appellant’s present disadvantage, but it was rather 
his extensions of stay as an exchange visitor after 1956 (Br. 42). 


12 This determination, of course, was not made until after the letters of INS to 
appellant of April 23, 1954, and May 27, 1954. (J.-A. 11, 12} The latter letter indi- 
cates that appellant would not be entitled to a change of status "without sufficient 
supporting evidence" including a letter stating whether the institution is a partici- 
pant in the Exchange Visitor Program, his qualifications and "changes of * * * 
intention after arrival in the United States * * *." (J.A. 12) 
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The short answer to this, of course, is that the appellant has the 
right to ask that appellee be estopped from using any grounds which have 
been inequitably invoked against him. 


Only one ground, as has been indicated earlier and as the record 
shows (J.A. 4, 6), was relied upon administratively. It was that the appel- 
lant "had the status of an exchange alien”. Inasmuch as this status re- 


sulted from the 1954 proceeding, it is proper, under the circumstances 


here, for the appellant to seek to estop the appellee from asserting that 


status against him. 


In this Court appellee has relied upon a substituted ground; that 
appellant's status as an exchange visitor resulted from his extensions 
of stay after 1956. Appellant seeks to invoke no estoppel upon appellee's 
reliance upon this argument, except to the extent that the Chenery case 
applies to his failure to base his administrative decision upon that ground. 


Appellee, for his part, believes that appellant should be estopped 
from challenging the applicability to him of the 1956 amendment because 
he obtained extensions of stay after its effective date. That, of course, 
is appellee's ground for seeking estoppel. The fact that appellee also 
thinks he has a reason to assert estoppel obviously does not deprive 


appellant of his ground of estoppel. 


It would appear that in his final argument appellee has confused 
his ground for asserting estoppel with appellants’. 


Inasmuch as the circumstances here show that the appellant was 
placed into his status of exchange visitor as a result of the conduct of 
the appellee, appellant believes that appellee should be inhibited from 
using that status as a basis for denying him an adjustment of status to 
that of permanent resident. 
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CONCLUSION 


For the reasons advanced in appellants' main brief and in this 


brief, it is urged that the judgment below be reversed and that the case 
be remanded to the District Court with directions to enter summary 


judgment for the appellants. 


Respectfully submitted, 


JACK WASSERMAN 


DAVID CARLINER 


Warner Building 
Washington, D. C. 


Attorneys for Appellants 
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IN THE 


United States Court of Appeals 


For rue Disraicr or: CoLumBia Crecuir 
No. 15,990 


Mary H. Remon, Er Au, Appellants, 
v. 


American Secuziry & Trust Co., (a corporation), Appellee. 


Appeal From a Final Order of the United States District Court 
for the District of Columbia 


REPLY BRIEF FOR APPELLANTS 


The Appellants, in reply, desire only to discuss the two 
eases chiefly relied on by Appellee. They are McLeod v. 
McNab, (1891) AC 471; and Pardee v. Kuster, 15 Wyoming 
368, 89 Pac. 572. 


Neither case would seem to be of assistance to this Court 
in deciding the present issues. 


In Pardee v. Kuster, the testator, Kuster, executed a will 
on May 18, 1903, giving all of his property to his son. On 
the following day, it was claimed, he signed a deed pur- 
porting to convey a house to one Pardee, effective on his 
death. On May 21, 1903, the testator, executed a codicil, 
ratifying and confirming the will of May 18, 1903, except 
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insofar as it was inconsistent with “this codicil”. This 
codicil gave all his real and personal property to his son 
and provided that in the event his son died within two 
years after testator’s death then all the real and personal 
property belonging to the testator at the time of his death 
was devised to a half-brother. 


The deed was never delivered. After death of the testa- 
tor the will and codicil were admitted to probate. The 
plaintiff sought to establish the lost deed as a codicil to the 
will. 

The court held ‘*that giving the deed the effect contended 
for, the plaintiff is in a position of claiming rights under a 
codicil which is in conflict with the terms of a later codicil 
to the will.”” 


This is no more than a restatement of the principle that 
where property is devised to one person and in a codicil the 
same property is devised to a different person, then there 


being manifest inconsistency, the later devise will prevail. 


That court pointed out: 


“Tt is an established rule of construction that ‘the 
codicil’ shall change the will only insofar as the intent 
is manifest, and the provisions of the will are not to be 
disturbed further than is necessary to give effect to the 
codicil."* 


In McLeod v. McNab, the testator made a will on July 
17. 1880, leaving a residuary bequest to a college. It 
appointed one Philip Thompson as executor. It was con- 
tended that this bequest had been revoked by @ codicil dated 
June 17, 1882, which cancelled the appointment of Thomp- 
son and named one McNab in his place. 


By codicil of July 21, 1882, expressed to be a codicil to 
the will of July 17, 1880, the testator said: ‘Whereas, I 
have in my said will nominated Philip Thompson *** to be 
one of my executors, DOW I hereby cancel said appoint- 
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ment * * * and I do hereby appoint in lieu of said Philip 
Thompson, my friend John McNab * * *’’, This codicil 
confirmed the will of July 17, 1880. 


The question before the House of Lords was not who was 
qualified to act as executor but rather whether the codicil 
of July 21, 1882, revived the residuary bequest. 


The House of Lords held: 


«ce * * it is obvious that he could not be referring to 
the will * * * consisting not only of the document the 
17th of June 1880° but of the codicil of the 17th of 
June 1882; because looking at the will so constituted 
it was not the fact that the testator had appointed Mr. 
Thompson but he had appointed McNab. This appears 
to their Lordships to lead inevitably to the conclusion 
that when the testator in that part of the codicil of 
the 21st of July, 1882, is speaking of his will he is 
referring only of the document of July 17, 1880, and 
therefore, * * * their Lordships do find in the instru- 


ment ‘expressions conveying to the mind of the court 
with reasonable certainty the existence of the inten- 
tion in question’ namely, to deal with the will of 1880, 
not in combination with, but as distinct from, the 
codicil of June 17, 1882.’ 


* Apparently a misprint. 


In effect, the ruling was that a reference simply to the 
date of the earlier document, July 17, 1880, was not suff- 
cient in itself to restrict the confirmation to that particular 
instrument, yet other words could and did convey such in- 
tention with reasonable certainty. 


Respectfully submitted, 


Dante, B. Maxer 
1001 Connecticut Avenue, N. W. 
Washington 6, D. C. 
Attorney for Appellants. 
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